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Before the
LIBRARY OF CONGRESS

Washington, D.C. 20024

In the Matter of

ADJUSTMENT OF RATES FOR
NONCOMMERCIAL EDUCATIONAL
BROADCASTING COMPULSORY LICENSE

)
)

) Docket No. 96-6 CARP NCBRA

)

)

PETITION OF THE AMERICAN SOCIETY OF COMPOSERS,
AUTHORS AND PUBLISHERS TO MODIFY THE REPORT OF

THE ARBITRATION PANEL DATED JULY 22 1998

Pursuant to 37 C.F.R. ) 251.55(a), the American Society of Composers, Authors

and Publishers ("ASCAP") hereby petitions the Librarian of Congress (the "Librarian") to modify

the Report of the Copyright Arbitration Royalty Panel (the "Panel"), dated July 22, 1998 (the

"Report"). In the Report, the Panel set the statutory rates and terms for public performances by

Public Broadcasters of musical compositions in ASCAP's repertory for the period January 1,

1998 through December 31, 2002. The Panel also set rates and terms applicable to the repertory

of Broadcast Music, Inc. ("BMI").

INTRODUCTION

This Petition concerns only two features of the Report: (i) the Panel's determin-

ation of the amount of the license fee to be paid by Public Broadcasters to ASCAP and (ii) the

Panel's allocation of arbitrators'ees among ASCAP, Public Broadcasters and BMI.

With respect to that portion of the Report regarding ASCAP's license fee, the Panel

explicitly rejected each of the parties'roposed methodologies for determining the amount of that

fee. Instead, the Panel developed its own method which purports, but fails in significant ways, to
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"key" off the license fee set by the Copyright Royalty Tribunal (the "CRT") in its June 6, 1978

decision (the "1978 CRT Decision").'n

its Report, the Panel began by finding that it was bound by the 1978 CRT

Decision. That decision provided that the then existing public television and radio stations should

pay a fee of $ 1,250,000 per year to ASCAP (the "1978 Fee"), subject to adjustment for changes in

the Consumer Price Index ("C.P.I.") for the years 1979 through 1982. The Panel then adjusted the

1978 Fee upward to reflect the growth in Public Broadcasters'ggregate revenues between 1978

and 1996 and downward to account for certain purported changes in Public Broadcasters'se of

ASCAP music over that same period. Then, rather than provide for revenue or C.P.I. adjustments

to the fee over the license term, the Panel arrived at a static ASCAP fee of $3,320,000 annually.

(Report at 25-26).

Assuming, arguendo, that the Panel's adoption of this formula (the "1978 Trending

Formula") is appropriate, the Panel failed to follow the methodology of the 1978 CRT Decision

by which it stated it was bound. In so departing, the Panel made several mathematical and

methodological errors which result in a significantly understated ASCAP fee. As set forth in

Section I of this Petition, the Panel:

applied the wrong revenue data for calculating Public Broadcasters'evenues
at the time of the 1978 CRT Decision by using 1978 data instead of the 1976
data actually available to the CRT;

For the convenience of the Librarian, a copy of the 1978 CRT Decision, designated before the
Panel as ASCAP Dir. Exh. 8, is appended hereto as Appendix A. Certain other exhibits
referred to herein are similarly reproduced in appendices to this Petition. All citations to the
record herein are made consistent with their designation by the Panel in the Report.
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applied the wrong financial data in calculating Public Broadcasters'otal gross
revenues for 1996 by excluding $ 122 million in "ancillary income;"

failed to make necessary adjustments to the ASCAP fee during the term of the
proposed regulations to account for inflation and the projected growth in

Public Broadcasters'evenues as the CRT specifically did; and

 incorrectly inferred a relationship between ASCAP's fee and "music share," a
circular approach rejected by the CRT as being contrary to Section 118, and
thereby improperly reduced ASCAP's fee for a presumed drop in ASCAP's
music share since 1978.

Because the Panel did not disclose that it would rely so heavily on the 1978 Fee or that it would

adopt the 1978 Trending Formula prior to the making of its Report, ASCAP did not have an

opportunity to alert the Panel to its errors. ASCAP thus petitions the Librarian to rectify the Panel's

errors in order to avoid an arbitrary application of the 1978 Trending Formula and, consequentially,

an arbitrary result.

Notwithstanding its request for certain necessary adjustments to the formula,

ASCAP believes the record before the Panel does not support the adoption of the 1978 Trending

Formula. Rather, that record requires the use of commercial benchmarks as the most appropriate

method for deriving reasonable license fees for Public Broadcasters. Section II of this Petition

addresses the legal and evidentiary basis for the commercial rate-setting approach proposed by

ASCAP. Finally, Section III of this Petition addresses the Panel's misallocation of arbitration

costs, a misallocation which is unprecedented, inappropriate and which, in the long run, will do

mischief to future CARP proceedings.
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THE PANEL'S APPLICATION OF
THE 1978 TRENDING FORMULA CONTAINS

PATENT ERRORS WHICH ARBITRARILY
UNDERSTATE THE ASCAP LICENSE FEES AWARDED

According to the Panel, the 1978 Trending Formula is designed to serve as a neutral

method for determining the market value of ASCAP's repertory to Public Broadcasters. Specifically,

the Panel intended that its formula would determine what Public Broadcasters would pay and what

ASCAP would accept as a license fee in the absence of the compulsory license provided under 17

U.S.C. $ 118 ("Section 118"). (Report at 9-10). In support of its position, the Panel reasoned:

The 1978 Fee of $ 1,250,000 presumably established the fair
market value ofPublic Broadcasters'ccess to ASCAP's
repertory in 1978. (Report at 10, 25);

The 1978 Fee may be "adjusted" to account for the growth in
Public Broadcasters'evenues since the CRT's decision as a
means of reflecting Public Broadcasters'ncreased ability to pay
license fees. (1d. at 25, 27-31);

The 1978 Fee may be "adjusted" further to account for changes
since 1978 in the relative shares of ASCAP and BMI music broad-
cast on PBS-affiliated television stations. (Id. at 31-34);

The 1978 Fee as so "adjusted" is an appropriate proxy for license
fees which would otherwise be due from public radio stations to
ASCAP and BMI. (Id. at 25-28, 32 n.42); and

The 1978 Fee, so adjusted, thus represents the fair market value of
the ASCAP repertory to all public television and radio stations in
each of the years 1998 through 2002. (Id. at 37-39).

Mathematically, the Panel's 1978 Trending Formula may be represented as follows:

1998
ASCAP FEE

1978
FEE

x 1996 PB REVENUES
1978 PB REVENUES

x 1996 ASCAP MUSIC SHARE
1978 ASCAP MUSIC SHARE
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1. The Panel's Use of 1978 Revenues
in the 1978 Trendina Formula is Arbitrarv

In adopting this mathematical formula, the Panel purported to evaluate data

available to the CRT during the 1978 proceeding. However, the Panel used PublicBroadcasters'ggregate

1978 revenues as a starting point for its revenue growth factor. (Report at 25, 31). As

a matter of fact, the CRT could not have based its decision, published on June 8, 1978, on Public

Broadcasters'978 revenue data. That data was not published until late 1979. See W.D. of

Bovle, App. C (FY-1978 data published on 12/31/79). The only revenue data in the record before

the CRT in 1978 was published 1976 data, not 1978 data. See PB Exh. 27X at Table 9. Public

Broadcasters so admitted in their Reply Findings ofFact and Conclusions ofLaw: "The Public

Broadcasters'nalysis begins with revenue information for the year 1976 (versus ASCAP's

1978), since 1976 was the last year for which the CRT had data in establishing a fee." PB Reply

PFFCL, Appendix A at 1.

Those 1976 data, found in PB Exh. 27X in the record, reflect aggregate Public

Broadcasters'976 revenues of $412.1 million, $ 140 million less than the $552.3 million figure

relied upon by the Panel in applying the 1978 Trending Formula. (A copy of the relevant table

from PB Exh. 27X is appended hereto as Appendix B.) The Panel's use of 1978 aggregate

revenues thus materially understates the "effective license rate" set by the CRT in 1978.

To explain, in trending forward for revenue growth, the Panel implicitly assumed

that the CRT had sanctioned the use of a particular fraction of revenues as an appropriate license

fee. Based on 1978 data, that percentage, or "effective license rate," would have been .22% of

Public Broadcasters'evenues ($ 1.25 million divided by $552.3 million equals .22% of
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revenues). (Report at 25-26, 31). If the 1978 Fee is stated as a percentage ofPublic

Broadcasters'ggregate 1976 revenues (as it should), the correct rate is .303% of aggregate

annual revenues ($ 1.25 million divided by $412 million). To be methodologically consistent, if

the Librarian otherwise adopts the Panel's 1978 Trending Formula, the Librarian should use

.303% as the effective rate applied against Public Broadcasters'996 revenues, not the .22% rate

erroneously relied upon by the Panel. Ifno other changes are made to the fee, this application has

the effect of raising ASCAP's annual fee to approximately $4.4 million annually. See Point I(5),

infra at 20.

The Panel's only substantive explanation for its reliance upon 1978 revenues in

creating an "effective rate," rather than the 1976 revenues actually available to the CRT, was that

"use of 1976 total revenues on our formula would yield hitcher license fees for 1996 because the

growth in revenues would be higher." (Report at 31 (emphasis in original)). There is no basis in

the record for making a material adjustment in favor ofPublic Broadcasters merely because the

fee generated by the formula might be "too high." Such an adjustment is inconsistent with the

Panel's findings that "the change in Public Broadcasters'evenues is the best indication of

relevant changed circumstances which require an adjustment of the chosen benchmark." (Report

at 27). As noted below at page 14, the Panel's decision must be grounded in the record evidence

and its findings must be applied in a consistent manner. Here, Public Broadcasters are neither

entitled to, nor require, any subsidies from the Panel in the form of arbitrary adjustments to a

Although, as in this proceeding, "Public Broadcasters" in 1978 consisted of hundreds of
television and radio stations in the U.S., the stations reported their finances as a group. The

(continued...)
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supposedly neutral formula at the expense of ASCAP's members. The Copyright Act prohibits

subsidization, as the Panel expressly found in its Report. (Report at 9); S. Rep. No. 94-473, 1"

Sess. at 101 (1975) (ASCAP Direct Exh. 4); H.R. Rep. No. 94-1476 at 118 (1976) (ASCAP

Direct Exh. 5). Nor is there any basis for believing that Public Broadcasters are unable to pay

license fees based upon the application of 1976 revenue data to the formula, even assuming that

"ability to pay" was relevant under Section 118. The record is replete with evidence

demonstrating the ability ofPublic Broadcasters to absorb the substantially larger fee increases

proposed by ASCAP in its Direct Case. E~, ASCAP PFFCL 113-115.

2. The Panel's Exclusion of $ 122
Million ofPublic Broadcasters'996

Revenues Was Arbitrarv

In conducting its review of the changes in Public Broadcasters'evenues since the

1978 CRT Decision, the Panel next attempted to ascertain the extent ofPublicBroadcasters'current"
revenues. Because published data was not yet available for 1998 or 1997, the Panel relied

on published 1996 revenues as a surrogate for 1998. (Report at 30). (The portions of the 1996

revenue report actually relied upon the Panel, originally contained in ASCAP Exh. 31X, are

appended hereto as Appendix C). In its application of the 1978 Trending Formula, the Panel

applied its own 1978 efFective license rate of .22% (instead of the CRT's actual .303% rate) against

a "preliminary" 1996 revenue figure of $ 1,955,726,000 listed on page 6 of ASCAP Exh. 31X.

(... continued)

data presented to both the CRT in 1978 to the Panel in this proceeding was an aggregation of
the revenues generated by individual stations. See, ~e, PB Direct Exh. 4; PB Exh. 27X.
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The quoted revenue figure, however, does not include all ofPublicBroadcasters'996

revenues. Later in the same Exhibit relied upon by the Panel, Public Broadcasters disclose

that they had $ 122,050,000 in "ancillary revenues" in 1996, in addition to the $ 1,955,726,000 in

"preliminary" 1996 revenues. (See Appendix C at 13). These "ancillary revenues" are comprised

largely of the sale of public broadcasting merchandise such as videos, audiotapes, toys and books.

The Panel recognized that this revenue existed in 1996 but arbitrarily and, without explanation,

excluded it from the 1978 Trending Formula. (Report at 30). This unexplained exclusion of over

$ 122 million is clearly material and manifestly arbitrary — it understates the overall change in

Public Broadcasters'evenues and lowers ASCAP's fee by approximately $205,000 annually.

See Point I(5), infra at 20.

The stated reason for the Panel's use of gross revenues in the first instance was

that "gross" revenues are the best indication of "the true increase in Public Broadcasters'bility

to pay license fees."'Report at 30). The existence of over $ 122 million in additional "gross"

revenues in Public Broadcasters'ofFers impacts on their "ability to pay." If the Librarian agrees

with the Panel that the change in Public Broadcasters'inancial resources is relevant, all gross

In its proposed methodology described in Section II infra, ASCAP also excluded all ancillary
income from its commercial fee calculation. That exclusion, however, was based on the fact
that, in licensing commercial broadcasters, revenues subject to ASCAP's license fee do not
include the equivalent of ancillary income. If the issue is one of Public Broadcasters'ability
to pay," as opposed to what commercial broadcasters pay to ASCAP, the income must be
included to be internally consistent.

That such revenues are not factored into Public Broadcasters'ublished revenue statements
is irrelevant — the determination of reasonable fees under Section 118 should not be dictated

by accounting decisions as to where and how certain categories of revenues will be reported
for the purpose of Congressional appropriations. See ASCAP PFFCL 39-40.
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revenues, including ancillary revenue, should be factored into the 1978 Trending Formula. That

inclusion would be consistent with the Panel's flnding that "total revenues" reflect the "true

increase" in ability to pay. (Report at 30). The Librarian should therefore substitute total 1996

revenues of $2,077,776,000 for the partial 1996 revenues of $ 1,955,726,000 inexplicably used by

the Panel in its application of the 1978 Trending Formula.

3. The Panel's Failure to Follow the 1978 CRT
Decision and Provide for Interim Adjustments
to the Fee to Account for Potential Changes in
Public Broadcasters'evenues or Inflation Was Arbitrarv

Because the ASCAP fee awarded by the Panel was ultimately derived from 1996

revenue data, not 1998 data, the resulting fee is more realistically described as a "1996 fee."

Obviously, a "1996 fee" does not necessarily represent a fair market valuation of ASCAP's repertory

for the period 1998 through 2002. As it stands, the ASCAP fee does not capture any ofPublic

Broadcasters'ctual and anticipated revenue increases since 1996, nor is there any protection for

ASCAP against inflation — a factor for which the CRT explicitly accounted in 1978. As the Panel

stated, "we make no adjustment for revenue increases since 1996, nor for revenue increases which

shall likely occur throughout the statutory license period. Though too speculative to quantify, Public

Broadcasters appear poised for substantial revenue increases." (Report at 30).

Even assuming that such increases are "speculative" (there was certainly substantial

evidence that radical increases are expected), the Panel should have allowed for interim adjustments

to the ASCAP fee. For example, the Panel could have stated the award as a "rate." Given the

foregoing discussion in Points 1 and 2, the adjusted ASCAP award could be stated as ".303% of

Public Broadcasters'otal aggregate annual revenues, including ancillary income." That rate could

then be applied against Public Broadcasters* 1998, 1999, 2000, 2001 and 2002 revenues to generate
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annual license fees. This "rate" approach is similar to the manner in which ASCAP currently

licenses many of its commercial users. See ~e, ASCAP Direct Exh. 20.

In the 1978 CRT Decision, the CRT also recognized the shortcomings of the "do

nothing" approach adopted by the Panel here. There, rather than adopting a rate for the entire

five-year term of the regulations, the CRT imposed interim C.P.I. adjustments: "The CRT

believes it would be unfair to copyright owners if the schedule did not make some provision for

changes in the cost of living [over the term of the regulations.]" 1978 CRT Decision, App. A at

25070. Interim cost of living adjustments are traditionally a part of Section 118 regulations. See

1992 Adiustment of the Public Broadcastina Rovaltv Rates and Terms, 57 Fed. Reg. 60954,

60957 (Dec. 22, 1992); Noncommercial Educational Broadcastine Compulsorv License: Final

Rule, 63 Fed. Reg. 2142, 2145 (Jan. 6, 1998) (current regulations for college and university

stations) (updating 37 C.F.R. g 253.10, entitled Cost ofLiving Adiustment); see also Cost of

Living Adiustment for Performance ofMusical Compositions bv Colleges and Universities, 60

Fed. Reg. 61654 (Dec. 1, 1995}; Cost ofLiving Adiustment for Performance ofMusical

Compositions bv Colleges and Universities, 61 Fed. Reg. 60613 (Nov. 29, 1996).

Here, the Panel acted in a patently contradictory fashion when it afforded

precedential value to the amount of the 1978 Fee but failed to incorporate the C.P.I. adjustments

which were an integral part thereof. The Panel also acted arbitrarily when it failed to offer ~an

justification for its omission of C.P.I. adjustments either to translate the 1996 fee into "1998

dollars" or to account for inflation over the term of the regulations. As recently stated by the

Librarian, a CARP's actions will be deemed "arbitrary" if it deviates from CARP and CRT

precedent without a rational basis for doing so:
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In such matters where the Panel failed to discuss any relevant case law or past pre-
cedent construing the statutory objective before rendering its determination, the
Register finds the Panel acted in an arbitrary manner. The finding is based on the
Panel's failure to consider CRT precedent and to provide a rational basis for its
departure from prior proceedings construing the same statutory objective. See
Pontchartrain Broad. v. FCC 15 F.3d 183, 185 (D.C. Cir. 1994) ("an unexplained
departure from Commission precedent would have to be overturned as arbitrary
and capricious").

Determination of Reasonable Rates and Terms for the Digital Performance of Sound Recordings,

96-5 CARP DSTRA, 63 Fed. Reg. 25394, 25406 (1998) ("1998 CARP-DSTRA Decision"). As

further noted by the Librarian, "while no Panel need slavishly adhere to the past practices of the

CRT, it must articulate a reasoned explanation for its deviation from past precedent. Otherwise

its actions may be construed as arbitrary and contrary to law." Id. at 25402 (emphasis added).

In the absence of an explanation from the Panel as to why it omitted C.P.I.

adjustments integral to the 1978 Fee, the Librarian must "carry over" the practice of making

interim adjustments. Should the Librarian agree, the current regulations found at 37 C.F.R. g

253.10, can serve as a framework for such adjustments. Alternatively, the Librarian could convert

the adjusted award into a fraction of future revenues (0.303%) which would create an inherent

hedge against inflation. (Report at 28).
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The Panel's Downward Adjustment of ASCAP's
Fee Based on Music Use Is Not Supported by the
Record. the 1978 CRT Decision or Section 118

As the final step in the application of its formula, the Panel adjusted ASCAP's fee

downward by 25% to account for what the Panel perceived as a decrease in ASCAP's "share" of

the music performed by Public Broadcasters since 1978. That "determination" is erroneous and

arbitrary as a matter of law and the record.

(a) The Panel's dependence on music "share" is irrelevant and unsupported bv

Section 118. There was no dispute before the Panel that the purpose of Section 118 is to com-

pensate ASCAP's members, among others, for the use of their music by Public Broadcasters. For

example, the Senate Judiciary Committee stated in its 1975 report,

The compulsory license is intended to ease public broadcasting's transition from its
previous "not for profit" exemption under the copyright law. As such, this provi-
sion does not constitute a subsidy of public broadcasting by the copyright proprie-
tors since the amendment requires the pavment of copvriaht rovalties refiecting the
fair value of the materials used.

S. Rep. No. 94-473, 94th Cong. 1st Sess. 101 (1975) (ASCAP Direct Exh. 4) (emphasis added).

The basic principle is that ifPublic Broadcasters do not "use" ASCAP music in their broadcasts,

Public Broadcasters do not need an ASCAP license.

What the Panel overlooked in relying on an analysis of "music share" is that music

"share" data does not necessarily have any correlation to actual music use. Obviously, 60% of 1

million performances of music represents more "total performances" of music than 80% of 1,000

performances. If adjustments are to be made for perceived changes in music "mix," one must

first look at actual music performances. The Panel's reliance on "music share" merely begs the

question: "share" ofwhat?
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In relying on share data, the Panel also assumed that all music is fungible, and that

the repertories of ASCAP and BMI are completely interchangeable as far as Public Broadcasters,

as music users, are concerned. Thus, the Panel was able to assign the same "value" to the two

repertories and divide the total "value" by the two organizations'espective music shares. That

methodology is not, however, supported by Section 118.'n adopting Section 118 Congress

explicitly rejected the "royalty pool" model that is the hallmark of Sections 111 and 119 of the

Copyright Act. W.D. ofBaumaarten. 15-16; ASCAP Direct Exhs. 4, 6; Tr. 441-43. Rather the

structure of Section 118 reflects Congress'ntent that each copyright society would receive an

individualized valuation of its repertory. Ibid.

(b) It was improper for the Panel to "presume" that Public Broadcasters'ate

of overall music use has been static since 1978. One of the vagaries of the proceedings before

the Panel was that, even though there were voluminous exhibits and testimony in the record as to

Public Broadcasters'usic use, there was no data as to public performances of music (ASCAP

or otherwise) prior to 1992. See ASCAP PFFCL 116-17; PB PFFCL 48-51; BMI PFFCL 47-

50. In the Report, the Panel found this to be a fact, yet it inexplicably premised its entire music

use adjustment solely on a presumption of static music use prior to 1992: "Given the dearth of

empirical, or even anecdotal, evidence to the contrary, it is reasonable to presume that overall

Nor is the Panel's "lumping" assumption supported in the record. First, all of the prior
negotiations between ASCAP, BMI and Public Broadcasters, as well as all other copyright
owners subject to Section 118, were conducted separately, evidencing the fact that Public
Broadcasters and other users have traditionally treated ASCAP and BMI as distinct vendors.
ASCAP PFFCL 131-32. Second, ASCAP and BMI compete with each other, have entirely
different repertories and different ways of measuring, valuing and compensating for the public

(continued...)
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music usage by Public Broadcasters has remained substantially constant since 1978." (Report at

32).

Such an arbitrary "presumption" has no place in a Section 118 proceeding.

Section 118 requires that any determination of the Panel be made "on the basis of a fully

documented record, prior decisions of the CRT, prior copyright arbitration panel determinations,

and rulings of the Librarian of Congress under Section 801(c)." 17 U.S.C. $ 802(c); see also 17

U.S.C. $ 802(f) (decisions of CARPs subject to review by Librarian after "full examination of the

record created in the arbitration proceeding"); 37 C.F.R. $ 251.49(b) (transcript of testimony,

exhibits, papers and requests filed in proceeding constitute the of5cial record). As the D.C.

Circuit explained in Nat'1 Assoc. ofBroadcasters v. Librarian of Con@ress, No. 96-1449 (D.C.

Cir. June 26, 1998), "if the Panel's proposed award is patently arbitrary or plainly contravenes

another provision ofTitle 17, the Librarian's decision to approve the award without modification

would constitute 'act[ing] in an arbitrary manner's well." The Court also stated that the

Librarian would "plainly act" in an arbitrary manner, "if, without explanation or adjustment, [the

Librarian] adopted an award proposed by the Panel that was not supported by any evidence or

that was based on evidence which could not reasonably be interpreted to support the award."

The lack of evidence of any change in total music use certainly is not a basis for

the Panel's factual finding that no change in music use occurred. If there is no evidence to

support an adjustment, the adjustment cannot be made, no matter how relevant it might be. See

(... continued)

performances of their members'usic. Tr. 3264. The Panel apparently took neither of these
considerations seriously when it treated the two repertories as identical products.
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In Re Adiustment for the Satellite Carrier Compulsorv License, Docket No. 96-3 CARP-SRA, 62

Fed. Reg. 5742 (October 28, 1997) ("1998 CARP Satellite Decision").

(c) The record belies the Panel's arbitrarv findin that music use has been

"static" since 1978. Leaving aside the impropriety of the Panel's presumption that overall music

use has remained static since 1978, the presumption is plainly wrong. The Panel was presented

with voluminous television music use data for the years 1992 through 1996. Ultimately, the

Panel accepted Public Broadcasters'ata as being the most comprehensible. (Reoort at 31-32).

That data, sponsored by Dr. Adam Jaffe, presented information regarding the public television

stations'usic use measured in terms of "minutes ofmusic per hour" and "cues of music per

hour." In his review of that data, Dr. JafFe opined that the rate ofPublic Broadcasters'erform-

ance of music on television did not change substantially between 1992 and 1996. PB PFFCL 51-

54. From this observation, and the lack of any data prior to 1992, the Panel concluded that

overall music use on public television stations could not have changed substantially since 1978.

(Report at 32).

In so concluding, the Panel failed to consider the indisputable fact that the number

of Public Broadcasters'roadcast hours (i.e., the amount of time during which Public

Broadcasters could perform ASCAP's music) has more than doubled since 1978. Attached

hereto as Appendix D is a portion of PB Direct Exh. 3. That Exhibit, and others in the record,

demonstrate two facts: (1) the number of public television stations has also grown significantly

since 1978 and (2) the amount of annual "air time" per public television station has grown

significantly since 1978. For example, in 1976 there were 253 public television stations which

averaged 4542 hours ofbroadcasts annually. PB Exh. 27X, Table 3. By 1978, total television

broadcasts hours had grown to 1.3 million hours per year. PB Direct Exh. 3. By 1994, when

newyork 298585 vl [AtQ doc)

-15-



Appendix D was released, there were 353 stations averaging nearly 6,500 hours of broadcasts

annually. In sum, while there were approximately 1.1 million public television broadcast hours in

1976, there were 2.3 million broadcast hours in 1994.

When evaluating changes in rates of performances of music ger hour since 1978, as

the Panel did, this growth in broadcast hours must be factored into the analysis. For example, Dr.

Jaffe reported that, in 1994, public television stations averaged 18.16 minutes ofmusic per hour.

W.D. of Jaffe, "Data Underlying Figures 5 and 6." Given that Public Broadcasters were on the air

for 2.3 million hours in 1994, they must have performed 41.2 million minutes of music that year

(18.16 x 2.3 million). Further, according to the share data accepted by the Panel, about 60% of

that music, or 25.0 million minutes, would have been ASCAP music.

Looking back to 1978, if the existing public broadcasting stations played music at

or about the 1994 rate of 18.16 minutes per hour, they would have performed 20.0 million

minutes of music in their 1.1 million broadcast hours (18.16 x 1.1 million). If ASCAP had an

80% share of those 20.0 million minutes in 1978, 16.0 million minutes would have been ASCAP

music. Thus, even if ASCAP's "share" of total music minutes dropped 25% between 1978 and

1996, the gross amount of ASCAP music performed by Public Broadcasters rose by more than

150% (from 16 million minutes in 1978 to 25 million minutes in 1994). Because, as noted

ASCAP is not advocating here for a 150% upward music use adjustment to its fee. As ASCAP
repeatedly noted to the Panel, there is no evidence in the record from which to make a reasoned
finding about music use in 1978 one way or the other. ASCAP PFFCL 116 n.6, 152; W.D. of
Bovle 11. In making its inappropriate finding, the Panel clearly misunderstood ASCAP's
statement that "the trended fee assumes that music use on the Stations did not change
substantially from 1978 to 1990 and there is no evidence in the record to contradict that
assumption." (Report at 33 (citing ASCAP PFFCL 116 n.6)). In context, the statement clearly

(continued...)
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above, the purpose of Section 118 is to compensate copyright owners for actual performances of

their music, the Panel was clearly erroneous in reducing compensation to ASCAP's members

based on an untested assumption of diminished performances since 1978.

(d) Even assumina that "music share" is relevant there is insufficient record evidence

to support the Panel's inferential finding regardina such shares. Even if one were to conclude that

"changes in music share" rather than "changes in total music use" is an appropriate consideration, the

evidence does not support the Panel's factual finding that ASCAP's share of all music performed by

Public Broadcasters has dropped 25% since 1978. (Report at 32).

The only "music share" data before the Panel concerned ASCAP and BMI's

respective shares of performances on public television between 1992 and 1996. There was no

direct evidence in the record for television shares prior to 1992. The Panel's "inferences" as to

what the respective music shares might have been on public television in 1978 is obviously pure

speculation. (Report at 33). In a nutshell, the Panel found that, because ASCAP had negotiated a

fee of approximately four times that ofBMI in 1982 (the Panel is unclear in its findings, citing

first that the negotiations occurred in 1981 and then citing 1982 as the appropriate year),

ASCAP's music share must have been 80% in 1982. The Panel made this finding despite

ASCAP's direct evidence, noted below, that ASCAP had not negotiated in this fashion. From

that misassumption, the Panel infers that the same music share must have prevailed four years

(... continued)

refers to a conservative estimate of the total number of ASCAP performances, not the total of
ASCAP, BMI and SESAC performances. As noted above, the total number of all music
performances must have risen since 1978 due to increased broadcast hours. Moreover, ASCAP
does not sanction "music minutes" or "share data" as appropriate yardsticks of"value." The

(continued...)
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earlier in 1978. (Report at 33). To "test" its assumption, the Panel then examined the 1978 CRT

Decision and concluded that the CRT must have been aware of "music shares" when it set a fee

for ASCAP, despite the CRT's explicit statement that it had not used BMI data in setting

ASCAP's fees. Regardless, the Panel concluded that the CRT could not have meant what it said.

(Report at 33). The Librarian should not affirm this sort of circular logic, nor the Panel's obvious

disregard of the 1978 CRT Decision and the factual record in this proceeding.

(e) There is no data whatsoever in the record as to "music share" on public radio

broadcasts for anv vear. Finally, the only "music share" data before the Panel concerned

programming on public television stations. The Panel explicitly acknowledged the absence of any

"music share" data regarding public radio broadcasts. (Report at 32). The absence of radio data is

significant, considering that there are currently over 700 public radio stations airing programming

containing substantial amounts of ASCAP music. For example, there is undisputed evidence in the

record that approximately three quarters of the public radio stations in this proceeding perform

music substantially all of the time. ASCAP PFFCL 100-101. Moreover, ASCAP presented

uncontradicted evidence showing that these public radio stations play "gargantuan" amounts of

ASCAP music. ASCAP PFFCL 92, 100-104. On the other hand, there was no data regarding the

amount of the BMI music played on public radio stations — BMI estimated that less than a third of

all public radio broadcasts contain any BMI music at all. BMI PFFCL 54-55.

In a footnote, the Panel attempted to "finesse" the lack of radio data by finding

that purported music shares on television could be used as a "proxy" for radio. (Report at 32

(... continued)

foregoing example is merely used to show that if one attempts to compare 1978 data with data

(continued...)
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n.42). That finding (that the mix ofmusic in public television broadcasts is exactly the same as

that in public radio broadcasts) was not based on any study or evaluation of data in the record.

Rather, the Panel merely noted that the parties had "historically" used television music data as a

surrogate for radio data when negotiating prior license fees. Methodologically, the Panel's

reliance on that convenience in the absence of real data is plainly arbitrary. The Panel found in an

extended discussion that the actual fees agreed to in prior licenses were not an appropriate

precedent for the current fees. (Report at 20-23). There is no rational basis then for affording

precedential value to the manner in which the parties arrived at those fees. If television data was

used as a proxy for radio in order to set non-precedential fees, the parties'se of surrogate data is

equally non-precedential.

Further, contrary to the Panel's observation, there was no probative evidence to

support a finding that ASCAP had ever acquiesced to the use of television data as a proxy for

radio. The only evidence arguably supporting the Panel's comment was a statement by the former

general counsel from PBS that "all" parties had relied on PBS music share data in prior negoti-

ations. W.D. of Jameson at 5. However, those witnesses with personal knowledge of ASCAP's

position in those negotiations, Dr. Peter Boyle and Mr. Hal David, each denied that music use

data was ever relied upon by ASCAP in agreeing to prior fees. Both testified without challenge

that ASCAP had agreed to fees with Public Broadcasters in 1982, 1987 and 1992 on the basis

that the fees represented the 1978 Fee adjusted for inflation, and were in any event "not to be

precedential" (as is stated in the licenses at PB Direct Exhs. 11, 12, 13). ASCAP's decision to

(... continued)

from the 1990's, one must factor in the doubling ofbroadcast hours.
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accept those fees had nothing to do with music use data or a deliberate assessment ofPublic

Broadcasters'se of ASCAP music on television or radio. ASCAP PFFCL 122-33. In light of

the foregoing, the Panel lacked a reasonable basis in the evidence to conclude that data on

television music share could properly serve as a proxy for radio. Its music share adjustment is

therefore patently arbitrary.

5. The Effect of the Proposed Corrections
On the Total Fee To Be Paid to ASCAP

In sum, in order to avoid an arbitrary application of the 1978 Trending Formula,

the Librarian should at a minimum make the following adjustments: (1) substitute 1976 revenue

data for 1978 revenue data; (2) substitute aggregate 1996 revenues, including "ancillary income,"

for partial 1996 revenues; (3) allow for C.P.I. adjustments both between 1996 and 1998 and over

the term of the license; and (4) delete any music use adjustment. As a result of the foregoing, the

1978 Trending Formula should be calculated as follows:

1978 FEE x TOTAL PB 1996 REVENUES + INFLATION ADJUSTMENT = ASCAP
TOTAL PB 1976 REVENUES ANODAL

FEE

Using the data supplied in the foregoing four Points, the 1978 Trending Formula would yield an

annual ASCAP fee of $6,302,400, again subject to C.P.I. adjustments. That calculation is as

follows:

$ 1,250,000 x $2.077.776.000 = $6,302,400
$ 412, 100,000
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In the alternative, the Librarian could state ASCAP's fee as "0.303% ofPublic Broadcasters'otal

1998, 1999, 2000, 2001 and 2002 revenues, including ancillary income."
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SHOULD THE LIBRARIAN REJECT THE PANEL'S USE OF
THE 1978 TRENDING FORMXJLA, THE LIBRAlUAN

SHOULD ADOPT ASCAP'S PROPOSAL, RELYING ON
COMMERCIAL LICENSE FEES AS A BENCHMARK

In adopting the 1978 Trending Formula (which compares the current group ofPublic

Broadcasters to public broadcasters operating in the 1970's), the Panel has departed substantially

from rate-setting methods established in recent compulsory license proceedings. The paradigm for

setting rates in these proceedings has been an evaluation ofwhat comparable users pay in current

markets, not what users paid twenty years ago. As recently stated by the Librarian,

A benchmark is a marketplace point of reference, and as such, it need not be per-
fect in order to be considered in a rate-setting proceeding. In the 1988 rate adjust-
ment proceeding for coin-operated phonorecord players, the Tribunal considered
different marketplace models and found that each analogy had distinguishing
characteristics, but nevertheless considered them in conjunction with the record
evidence and that statutory objectives. 1980 Adiustment of the Rovaltv Rate for
Coin Operated Phonorecord Plavers. 46 FR 884, 888 (1981) ("While acknowl-
edging that our rate cannot be directly linked to marketplace parallels, we find that
they serve as an appropriate benchmark to be weighed together with the entire
record and the statutory criteria").

1998 CARP-DSTRA Decision, 63 Fed. Reg. at 25404. In ultimately upholding the Tribunal's

ruling in the 1980 jukebox proceeding, the Court of Appeals for the Seventh Circuit stated,

We think that the Tribunal could properly take cognizance of the marketplace
analogies while appraising them to reflect the differences in both the respective
markets (~e, with respect to volume and industry structure) and the regulatory
environment. It is quite appropriate and normal in this administrative rate deter-
mination process to find distinguishing features among various analogous situa-
tions affecting the weight and appropriate thrust of evidence rather than its admis-
sibility. No authority cited by AMOA would require the Tribunal to reject the
ASCAP/SESAC analogies. Comparable rate analogies have been repeatedlv
endorsed as appropriate ratemakine devices.

Amusement and Music Operators Ass'n v. Copvriaht Rovaltv Tribunal, 676 F.2d 1144, 1157 (7

Cir.)(emphasis added), cert. denied, 459 U.S. 907 (1982 ("AMOA"); see also San Antonio v.

newyork 298585 vl [An3 doe)

-22-



United States, 631 F.2d 831, 836-37 (D.C. Cir. 1980), clarified. 655 F.2d 1341 (D.C. Cir. 1981);

Burlington Northern. Inc. v. United States. 555 F.2d 637, 641-643 (8 Cir. 1977); In Re

Determination of the Distribution of the 1991 Cable Rovalties in the Music Cateaorv, Docket No.

94-CARP-CD 90-92, 63 Fed. Reg. 20428 (April 24, 1998).

In accordance with these precedents, the rate-setting methodologies proposed by both

ASCAP and BMI in this proceeding focused on what commercial television and radio broadcasters

are presently willing to pay for access to their repertories. (Report at 23-24). ASCAP's

methodology, summarized at ASCAP PFFCL 111, applies current commercial television and radio

license rates to a fraction ofPublic Broadcasters'otal revenues and then adjusts the resulting fees for

music use differences between the two groups. The proposed fees, set forth at ASCAP PFFCL 112,

ultimately represent approximately 65% of what a comparable group of commercial broadcasters

would pay to ASCAP for the use of its members'usic. ASCAP PFFCL 115.

ASCAP's reliance on the comparability of public and commercial broadcasters is

fully grounded in substantial evidence. Whatever differences may have existed in 1978 between a

Similarly, in a recent CARP rate proceeding, PBS proposed that what commercial cable oper-
ators and satellite carriers paid for "basic cable network" programming — i.e., programming
similar to that carried on distant signals retransmitted under Section 119 — should serve as a
benchmark for fees payable to public broadcasters under 17 U.S.C. $ 119. The CARP even-
tually adopted that commercial benchmark. See 1998 CARP Satellite Decision, 62 Fed. Reg.
at 55748-49. Other compulsory license rate-settings have been based on commercial
analogies similar to that drawn by ASCAP and BMI here. See, ~e, AMOA, 676 F.2d at
1155-56 (jukebox royalties based on analogies to what restaurants and taverns paid, what
background music providers paid and what foreign jukebox owners paid); Nat'1 Cable
Television Ass'n v. Copvriaht Rovaltv Tribunal, 724 F.2d 176, 184 (D.C. Cir. 1983) (cable
operator royalties based on marketplace analogy to what commercial broadcasters paid, even
though cable operators "do not rely on advertising").
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fledgling public broadcasting industry and the commercial broadcasters then have substantially

eroded in the passage of twenty years. The undisputed evidence shows:

 The total number ofPublic Broadcasters has grown from 452 in 1978 to 1059 in

1997. ASCAP PFFCL 36. The public television stations now reach 99% of
American homes, as opposed to 80% in 1978. Id. The public radio stations now
reach 92% of American homes, as opposed to fewer than 60% in 1978. Id.

 In 1978, Public Broadcasters earned no "entrepreneurial" or "ancillary
income." Beginning in the 1990's, Public Broadcasters, like their commercial
counterparts, began focusing on new revenue sources. By 1996, Public
Broadcasters had raised over $ 120 million in ancillary income through aggres-
sive product marketing and new strategic alliances with commercial media
enterprises. Such income is expected to increase substantially in the next few
years. ASCAP Exh. 31X at 13.

 Since 1978, the focus of Public Broadcasters'roadcast operations has shifted
from generating federal, state and local appropriations towards developing
income from the sale of commercial spots to businesses and the sale of mem-
bership subscriptions to viewers. Public Broadcasters refer to these latter forms
of revenues as "audience-sensitive income." ASCAP PFFCL 38-39, 49-50.

In an attempt to garner more "audience-sensitive" income, Public Broadcasters
now tailor the content of their programming to attract increasing audiences. Id. at
66-72. For example, during semi-annual "pledge drives" Public Broadcasters
deliberately alter their normal programming to air music-related programming such
as The Three Tenors, Riverdance and Les Miserables — all containing ASCAP
music. This relatively new pledge programming strategy is specifically intended to
increase "audience subscription" revenues. Id. at 67-68, 84, 98-100.

Public Broadcasters also tailor the content of their regular broadcasts to attract and
keep corporate sponsors. In that regard, Public Broadcasters have eased restrictions
on commercial underwriting in a manner not dissimilar from commercial sponsor-
ships. Id. at 66-72.

Due to this marked shift in programming focus, Public

Broadcasters'audience-sensitiveincome" has grown significantly since the 1978 CRT
Decision. As of 1978, Public Broadcasters had raised only $ 173 million
through their broadcast-related activities. W.D. ofBovle App. C. By 1996,
approximately $ 1.10 billion or over 52% ofPublic Broadcasters'otal aggre-
gate revenues were raised from broadcast activities. ASCAP Exh. 31X at 6.

~ Over the same period, due to the successes of cable television and shifts in
commercial broadcast television programming, Public Broadcasters are no
longer the only source of "live performances of television or ballet, regular
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presentations of quality drama, and direct live coverage of important public
proceedings," as the CRT found in 1978. ASCAP PFFCL 69-72.

In evaluating the foregoing shifts, the Panel found that the "commercialization" ofPublic

Broadcasters "is patent to even a casual observer." (Report at 24).

The existence of this particular finding in the Report reveals a fundamental

methodological error in the 1978 Trending Formula. Notwithstanding the "patent commercial-

ization" ofPublic Broadcasters, the formula fails to compensate ASCAP's members in any way

for the increasing importance of their music to Public Broadcasters'roadcast revenue streams

since 1978. Rather, the 1978 Trending Formula effectively awards ASCAP the very same

percentage of Public Broadcasters'evenues that the Panel assumed the CRT had awarded in

1978. The Panel made no attempt to incorporate a "commercialization" factor into the formula

which would shift the 1978 effective license rate towards the higher license rate currently paid by

commercial broadcasters. Such a shiA is clearly warranted on the record.

To be sure, it is not ASCAP's position that Public Broadcasters are mirror images

of commercial broadcasters or that they should currently pay what commercial television and

radio stations pay to ASCAP (well over $200 million per year). In its proposed methodology,

ASCAP specifically accounts for the differences in size and economic nature of the two groups of

broadcasters by focusing on Public Broadcasters'audience-sensitive income." These broadcast-

related revenues, amounting to approximately $ 1.1 billion in 1996, are entirely dependent on the

content of Public Broadcasters'rogramming. As such, they are the best measure of the value of

ASCAP's music used in that programming. Gross or aggregate revenues, such as were used by

the Panel in the 1978 Trending Formula, are a more dubious measure of increased commer-
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cialism.'he Panel noted that the Public Broadcasters operate on a different economic model

than do commercial broadcasters, largely because a substantial portion of the PublicBroadcasters'ross

revenues has traditionally been unrelated to broadcast activities. (Report at 23). The rise in

"audience-sensitive" income alone is the true measure of the "patent commercialization" ofPublic

Broadcasters'rogramming since 1978.

In light of the foregoing, ASCAP maintains that its proposed annual licensing fees

of $4,612,000 for the public television stations and $3,370,000 for the public radio stations were

well within the "zone of reasonableness" to be determined by the Panel. The fees do "not ignor[e]

that it [is] public broadcasting" being licensed, nor do they compel "copyright owners [to] receive

... an increment less [in] tribute to public broadcasting." Tr. 447-48.

8 As ASCAP noted in its rate-setting proposal, gross or aggregate revenues can be an appro-
priate measure of value received by commercial broadcasters. Indeed, gross revenues have
traditionally been used as a means of approximating the value that a musical composition
from ASCAP's repertory contributes to a commercial broadcaster's broadcasts. That
"surrogate" function ("revenues" for "value") works in the commercial setting precisely
because substantially all of a commercial broadcasters'evenues are tied to their broadcasts.
(Report at 24). Thus, for example, ASCAP will traditionally receive a portion of a broad-
caster's advertising revenue generated in a broadcast containing the performance of an
ASCAP composition. ASCAP PFFCL 12-14.
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THE PANEL ERRED IN ITS
ALLOCATION OF COSTS

AMONG THE PARTIES

At pages 38 and 39 of the Report, the Panel determined that ASCAP and BMI should

each should bear one-third of the costs of this proceeding and that PBS and NPR together should pay

the other one-third. For the following reasons, ASCAP requests that the Librarian set aside the

Panel's cost allocation and instead apportion costs equally between copyright owners (ASCAP and

BMI) and copyright users (PBS and NPR) as ASCAP and BMI had proposed to the Panel. See

ASCAP's Letter to the Panel, dated June 8, 1998.

Section 802(c) of Title 17 provides that "the parties to [rate] proceedings shall

bear the entire cost thereof in such manner and proportion as the arbitration panels shall direct."

See also 37 C.F.R. $ 251.54(a)(l)(same). Section 802(c) further requires the Panel to act on the

basis of precedent established by the CRT, other CARPs and the Librarian of Congress. Indeed,

as was noted above, a CARP is deemed to act arbitrarily if it departs from precedent without

articulating a rational basis for doing so.

Under Section 802(f), the Librarian must review the Panel's entire report, including the
Panel's allocation of costs among the parties which the Panel considered to be part and parcel
of its rate determination. See also In Re Distribution of 1990. 1991 and 1992 Cable
Rovalties, 61 Fed. Reg. 55653, 66657 (Oct. 28, 1997) (In order to make recommendations to
Librarian, Register "must review the entire [CARP] report"). Indeed, in reviewing the
Panel's decision in the cable distribution proceeding, the Librarian included a review of at
least one decision by the Panel that was collateral to and not a part of the Panel's final deter-
mination. Id. at 66659-60 (reviewing the Panel's Jan. 26, 1996 Order regarding Fox under
arbitrary or contrary to law standard).
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Since the replacement of the CRT with CARPs in 1993, there have been only two

other litigated compulsory rate proceedings. In both, copyright owners and users proposed to share

arbitration costs equally and, in exercising their statutory authority to allocate costs, the CARPs

divided the costs equally between owners and users. See Re ort ofPanel in Re Rate Ad'ustment

for the Satellite Carrier Com ulso License, dated August 28, 1997, at 54 (seven copyright owners

groups/two copyright user groups); In Re Determination of Reasonable Rates and Terms for the

Di ital Performance of Sound Recordin s, Docket No. 96-5 CARP DSTRA (one copyright

owner/three copyright users). Despite the existence of these binding precedents, the Panel here

imposed two-thirds of the costs of this proceeding on copyright owners and one third on Public

Broadcasters. The Panel offered no rational basis for rejecting precedent and ordering copyright

owners to pay two-thirds of the costs of this proceeding. Contrary to Section 802(e), the Panel did

not set forth any "facts" relevant to its fee determination, other than a vague reference to "the

totality of the circumstances, including the 1978 CRT decision, the history of negotiations between

the parties, and the manner in which the parties proceeded herein." iR~eort at 39i.

There is, however, nothing in.the CRT's 1978 determination that could support

the Panel's cost allocation. As the Copyright Office noted in its May 9, 1994 Federal Register

notice, prior to passage of the 1993 CRT Reform Act, no party bore the costs of CRT rate-

proceedings. 59 Fed. Reg. 23964, 23977 (May 9, 1994). CRT costs were borne fully by the

Office. Thus, the CRT was never faced with the issue of cost allocation. The "negotiating history

of the parties" also fails to support the Panel's fee allocation. At all times during the license

negotiations (which have taken place since 1978) there were four parties involved: (1) PBS and

(2) NPR on one hand, and (3) ASCAP and (4) BMI on the other. The record before the Panel

was that representatives of both PBS and NPR participated in each of the prior license
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negotiations with ASCAP and BMI; that both PBS and NPR were separate parties to each of

their agreements with ASCAP and BMI; and that both PBS and NPR separately executed each

license agreement on behalf of the individual stations represented by them. See PB Direct Exhs.

11 at 7, 12 at 7, 13 at 7, 14 at 9, 15 at 12, 16 at 10 (executed license agreements); PB Exh. 30X

(minutes of 1992 negotiations); Tr. 2686, 3423, 3566-3567. The evidence regarding theparties'egotiating

histories thus supports the equal cost allocation between copyright owners and users

proposed by ASCAP and BMI, not the allocation determined by the Panel.

The record regarding "the manner in which the parties proceeded herein" does not

support the Panel's determination that Public Broadcasters constitute "one party" for purposes of

cost allocation. PBS and NPR each filed separate notices of intent to participate in the

proceeding. PBS and NPR maintained that they constituted a single party merely because they

"presented a unitary case with common counsel, overlapping evidence and witnesses, and a

combined fee proposal." While ASCAP and BMI did not present a joint case, their evidence

overlapped as well and each proposed a benchmark based on the license fees paid by commercial

broadcasters. NPR and PBS were each represented by separate record counsel as well, as evi-

denced by the myriad pleadings filed in this proceeding on their behalf. In any case, any decision

by the Panel to award costs based on the simple use of"common counsel" or "common experts"

clearly would be arbitrary.

Public policy also demands fairness in cost allocation, as the Librarian has

previously recognized. In initially adopting 37 C.F.R. g 251.54(a)(1), the Librarian rejected the

NCTA's claim that the NCTA should be exempt from costs in any rate proceeding it did not

initiate, and held: "The effect of putting the costs on the petitioner would be to make petitioners

pay a high price for the periodic rate reviews that are already scheduled and contemplated by
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Congress." 59 Fed. Reg. at 23977-78. The Librarian further opined that because rate reviews are

a matter of public interest, "the burden [of costs] should be shared by both the owners and users."

Id. at 23978.

In the Office's own words, it would be a "high price" to force copyright owners in

this proceeding to bear a disproportionate burden of the arbitration costs. This is particularly true

when voluntary negotiations fail and copyright owners such as those represented by ASCAP have

no choice but to engage in a Congressionally-mandated rate proceeding. Fairness dictates an

equal division of costs, which is consistent with prior precedent and which imposes equal burdens

of the proceeding on copyright owners and users.
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CONCLUSION

For the foregoing reasons, ASCAP respectfully requests that the Librarian:

(a) make the modifications requested in Section I above;

(b) if it rejects the method used by the Panel, adopt the method ofdetermining

fees for ASCAP set forth in Section II above; and

(c) in any event reallocate the costs assessed by the Panel equally between

copyright users and owners.

Dated: New York, New York
August 5, 1998

Respectfull i ~wd,

ed Koenigsberg, Esq.
hilip H. Schaeffer, Esq.

J. Christopher Shore, Esq.
Sam Mosenkis, Esq.
WHITE Ee CASE LLP
1155 Avenue of the Americas
New York, New York 10036-2787
(212) 819-8200

Beverly A. Willett, Esq.
ASCAP Building
One Lincoln Plaza, Sixth Floor
New York, New York 10023

(212) 621-6289

Joan M. McGivern, Esq.
ASCAP
One Lincoln Plaza, Sixth Floor
New York, New York 10023

(212) 621-6204

Attorneys for ASCAP

newyork2985BSvl [6NN101Ldocf



3536$

f l410-OI]
Title $1—Palenls, Trademarks and

Copyrlghfs

+PTRR III COPYRIGHT ROYALTY
TRIBVI4AL

PART 304—USE OF CERTAI)4 COPY
RIGHTED V!OR)(S IH COL%ECTION
YSITH HONCOhllh'LKRCIAL BROAD
CASTIHG

'Terms and Rates of Royally
Paymenls

hOEf4CY( Copyright Roya)ty Tribu.
nal (CRT).
ACTION: Final rule.
SUMMARY: CoPyrlght Royalty Tri-
bunal adopts rule establhhfng the
terms and rates of royalty payments
for Lhe use of Dublhhed nondramatic
musical works and DubSshed pictorial,
graphic, and sculpLural works by
Public broadcasting entitles as re.
quired by 17 U.S.C. 118(b), The ru)e
also establishes procedures by which
COpyrighC owners may receive reason-
able notfce of the use of their works,and for the keeping by public broad-
casting entitles of records of such use.
EFFECTIVE DATE: June 8, 1978.
FOR FURTHER INFORMATION
CONTACT:

Thomas C. Brennan. Chairman,
Copyright Royalty. Tribunal. 202-

l
7-5175.
PLEMENTARY INFORMATION:

17 UW.C. 118(b) provides that the
Copyright Royalty Tribunal (CRT)shaU publish a notice ln the Fzouut.
Rsc)svsa of the Initiation of proceed-
ings for the determination of reason.
able terms and rates of royalty pay-raents for Lhe use of pub)hhcd nondra-matic musical works and published
Dlciorlal. graphic and sculptural works
by pub)ic broadcasting entitles. IL Isfurther provided that such rates andterms shall be adopted and publishedIn the FsozaaL Rzctsvsa not later(lian six months after the date of thenotice. The required notice was pub.lhhcd in the FmsaaL Rrotsvsa of Dc.cembcr 8. 1977 (42 FR 62019).

)7 UA.C. 1)8(b) also requires CheCRT to adopt regulations by which
cnDyright owners may receive reason.able notice o! the use o! their worksand for the keeping by public broad.casting ca(ilies o! records of such uses.Notice of Lhc proposed ruicmaklngwos published In ihc I'n&zaat. Itso(srER
O! Drccmbcr 8. 1577 (42 Pft 02019).The CILT conducted public hearingsto rcccfvc irsiimnny on ihc (sfabllsh.
mcnL of rates and trrms of royaltyPayments. md thc regulations re.quired by )7 U.S.C. I18(b). nn March
7. 8, 0. 12. ) 4, ) 5. and Aprf) G. )978. In

RVL'ES A)4f) REGULAT(O)4S

addition Lo Lhc material pre"cnted at
these hearings, tl&c CRT rcccivcd addb
tlonal «'rittcn statements and docu-
mentary evidence submitted in accord-
ance with the rules of Lhe cRT. The
CRT met ln public srssfon on ) fay 4
and 31, and June 5 and 0 to consider
thcsc matters. Thc schedule of rates
and terms o! royally payments and
the regulations were adopted on June
0. 1978.

17 U.S.C. $03(b) requires thaC every
"final determh)ation" of thc CRT
shall be pubilshcd in the PxosaaL Rsc-
tsvsa and shaB state dn detail the cri-
teria that the Tribunal determined to.
be applicable to the Particular pro-
cccding, the various facts that Ic found
relevant to its determination In that
proceeding. and the specific reasons
for its detcrmfnatfcn."

Before adopting the schedule of
rates, the CRT carefuSy revfcued the
legislative history of 17 U.S.C, 118.
The CRT found the congrcssfona)
Committee reports (Sdh 94-473 and
H.R. 1476) to be partlcu)arly usefuk
The Senate report states chat sec(,ion
118 "requfres the pa)ment of cop)'-
right royalties reflectfng the Mr value
of the msteriah used." The House
report states that Congress did -not
intend Lhat owners o! copyrighted ma-
teria) be required to subs)dhe public
broadcasting." ~

The CRT is required by the leghla
tive hhtory of section 118 to consider
the "general pub)lc Interest Ln encour-
aging the growth and develoPment of
Dub)le broadcasting." The record ofthh proceeding contafns considerable
data concerning the she snd nature of
Dub)lc broadcasting audiences, the
sources o! Pub)lc broadcasting fund-
ing, public broadcasting program prac-
tices, and the operational strucLure of
public broadcasting. 'The CRT exam-
InedZach of these factors In formulat.
ing the schedule of rates. The CRT h
satisfied that thc royalty pa)ments re-
quired by thc schedu)e will not have
any significant hnpact upon the abf)fty
of noncommercial broadcasting to per-
form its functions.

The CRT has been impressed by the
nature and quality of Dub)le broad-
casting programming. Pub)ic broad-
casting affords nnich of the American
pub)ic lts only opportuniLy to watch
on Lclcvhlon live performances of
opera or ballet. regular DresenfaLlons
of quaff(y drama, and direct )he cover-
age o! Important Dub!le proceedings.
The desire of mi) lions of Americans Lo
view such programs h nct being ade-
quate)y served by commercial broad.
casilng or cable television.

Wbffc a(rare of thr special contribu-
tlnn of public broadcasting Lo Ameri-
can li(e, the CRT has also been man-
da(cd by the Congress to consider thc
Dub)lc interest in -cncouragemenL of
musical and artistic creation." Many
authors, composers, other artists and

CODyright owners have made generouscontribu(ions of talcnC and funds topubSc broadcasting. Both the Copy-right Act and equiLy require that theynow receive reasonable compensationfor the use of their uorks by pub)ICbroadcasting.
The CRT. after study of sccLlon 118and Its legis)atfve hhtory, has conclud-

ed that It has wldc discretion In deter-
mining the structure o! the rate sched-
u)e, and providing for different treat-
ment of copyright owners or pub)le
broadcasting entities on the basis ofreasonable dlstfnctions rooted ln re)e-
vent considerations. The CRT has also
determined that ft has Lhe authority.which it has chosen Lo exercise. to es.tablhh separate schedules of rates for
Lhe repertory o! certain performingrights )icensing associations.

The CRT has adopted the scheduleof rates and terms after examinationof the justification for proposed ratesand terms advanced during the pro-ceedings of the CRT. Offers made byrepresentatives of copyright ownersand Public broadcasting entitles in aneffort to execute the voluntary agree-ments authorhed by 1'7 U.S.C.
118(b&(2) were excluded Sronreonslder-
atlon. 'The CRT'as determined thaCthe corhldcration of offers made forthe purpose of obtaining voluntary
agreements could OPI142'frustrate theintent of Congress. ref)ected ln severalsections of the copyright statute (17
U.S.C. 111(dXS)(A), 17 QWC.
110(c)(2). and 17 U.S.C. 118(e)(l)). toencourage voluntary agreements.

Section ))8(bX3) provides that the"
CRT "may consider the rates for com-parable circumstances under volun-tary license agrccments negotiated
Several vo)untary )icense agreements
have been executed and filed ln the
Copyright Office. As Provided ln
118(b)(2) such agreements shall be'iveneffect in lieu of any determfna.tion by (hc CRT if the agreements arefhcd with the Cop).right Office withinthirty days of execu(fan.

'The CRT has examined the vo)un-
tary agreements which have been filedwitn the CopyrighL Office as to ratesand terms for performing and record.
lng rfgh(s in musical uurkv. The CRTfound thaC generally the voluntaryagreements provided limited guidanceln the dhpoaltfon of thq more hnpOr-tant issues Presented ln this proceed.
lng. Concerning per!arming righLs inmusical works, the CRT found thatthe asreem«nC be!ween Broadcasthtusic. Inc. (BMI) and PubliC Broad-
casting Service and National PublicRadio (NPR) nel(hcr ln its structure.or rate of royally payment u~ of as-
Slsiancc to ihc CRT ln establishing aroyalty schedule for the reporter) ofthe American SocicLy of Composers.Authors and Publishers (ASCAP). TheBhII acrcement is subJcct tn an adJust-ment re)atcd Lo the ratio of pcrfor-

ffo(RAL R(GISI(R, VOL. 4s, No. ll'i—THURSDAY, )VNE 8, )vrs

ASCAI E)L 8

S



mnnccs of DMI music to total pcrfo-manccs of copyrighted to«sic. Thatral,lo ls to bc app)Icd to tile total feespaid fnr mltsic nnd. if appropriate. nnad)ttstmc'ttt Is Lo bc made ln the fr r&paid to E))if), It lvould be thc equlva.)nnt of traveling ln a circle for thcCRT to now utllizc thc Dg)I agree-rncnL as the basis for establishing areasonable roya)ty schcdu)c for theuse of ASCAP tnuslc.
The record of this proceeding Indi ~catcs that public bronc!cnsti»g andSERAC did not teach agrccnlent onI,hc amount of thc paymc»t in theirvoluntary )lccnsc agrecme»t by em-ploying the same fortnula for estab.))shing a reasOnable paytttent. TheSESAC payment, hc&v;ever. Is of valueas a guide to t)le reasonableness of thepayment to be i»ado to ASCAP underthe CRT schcdu)c. SESAC's annus]royally collections are estimated to bebetween 83 and $4 mNIon. comparedto 8)DD million by . ASCAP. TheSESAC payment of sli htly under850.000 for performance rights lnmusic can thus be compared to the cs-Llmatcd toLal payment under thisschedule for the use of ASCAP reper-

toryy.

In thc detetmlnatlon of reasonab)etoys)ty payments'for the performanceof ASCAP musica) compositions, theCRT examined a nutnber of formulas.These included an annual flat pay-ment. a fec determined on the basis ofmarket popu!ation or size of audience,formulas related Lo the usage oftnusic, and Iormu)as geared to copy-right paymenLs tnsde by commcrcia)broadcasters. In examining possibleformulas. the CRT has consideredcopyright )lcensing practices byUnited States comrllercial broadcast-ing and forelgtl pub)ic broadcastingsystems.
The CRT finds that there ls no onefornlu)a Ihat provides the Ideal so)u-~tion, especially v:hcn the deter»IInn-tlon must bc made within thc frame-work of a stntulory compulsory lt-ccnsc. Any formula that was chosenwould be subJcct to certain limitationsin the absence of appropriate qualiil-cnl lons.
AL the outset c f this proceeding.pub)le broadcasting recommended that,lhc pnymetlt for ASCAP rn«sir. be n» apcr comllosltion basis. ASCAp testifiedthai ruch an nppronch was»ot lnaccord lvilh tradilional prnctic forthe lit'c'»sitlg of performing rights ln

t t«lt n bl«llhet lire list's tile tun«i s«it ~

Slnrki.
I&ltslltc Ilail»I lo periorl» t» I Illlli CQ

'I'I» ~ C'IIT has dr tc rmi»c d Ill«i apnvl»«llt ol SI.2SII,DACI tier y«nr is nrl'IL«»i »rl«rli) nit y Ice for I Ifnr»le»rr t&y PI'«t, &I'I':d li
ol'e r)cr-

~ «I: lil«lr stn-
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Lions of ASCAP muslr. This paS'montwas ncioptr d on the basis o( the entirerecord of this procccdl»g and thc ap.plication of thc stat tllnry critrria. Thennlount of thc total payment serhs notdrtornllned by'he appllcatlon of aparticular formltln. since the CR'I'ad
concluded thaL all formulas examinedby 11, suffered from Inllerent )Imita-tions. 'I'lie CRT notes, however. thatthC amOunt Of the paymen) IS npprOX)-mately what would have bren pro-duced by the application of severs)for»loins explored by this agencyduring ILs deliberations.

The CRT has adopted Lhls scheduleon the ba.sis of the record made in thisproceeding. V/hcn this matter againcomes before the CRT. Ihe CRT v:11)have the beneflL of several years expe.rlenCe Vrlth thlS SChedule. The CRTdocs noL intend that the adoption ofthis schedule should preclude activeconsideration of alternative ap-proaches in a future proceeding.In addition Lo establishing terms andrates of royalty payments for NationalPublic Radio and Its )ocal stations. theCRT was required to estabyish ratesand terms for several hundred othernoncornmercla) radio stations; the ma-.Jority Df which are )icettsed to col)eges,unlversilies or other nonprofit educa-tional institutions. The CRT hasadopted separate schedules of ratesfor the stations!iccnsed to colleges orother educaLiona) institutions, and forthose not affl)lated either v.ith NPRor colleges.
Thc record of this proceeding re-f)gets that, BMI and SESAC havereached agreement with national rep-resentatives of col)csea and universi-ties concerning the performance ofcopyrighted musical compositions bysuch Institutions. Inc)uding certainnorcommcrcla) radio stations. Hotcev.er, no such license agreements havebeen filed hl the Copyright Office. andlhc time period for fili»g so»le agrec-rnents ntay have expired. It ls clearthat Congress sought to encouragevoIu»tary license agreements. There-fore. to implement this public.policyand to remove Lcc)utica) bars to theimplementation of such agrcctnc nts.the CRT provides ln this Ilule thatthe rates and terms of such agrcc-rncnts shall apply. in lieu of the rates .

and terms ndopLed by Lhe CRT. h sir«-liar provision appilcs to nny ngree-mcnLs bcllceen copyripht owners andunaffillat«d radio stations.In cstnblishl»g thc schcdulc of ratesfor thr Dcrlormn»cc ot'opynghtcdm«sic«1 compositions by coll«gc andthe «»niiiliatcd stntiotls. tile CELT incifl rt lens rcq«ircd to ..stnblish n rc la-tionshili:ll»nng tile secern) pcrformltlgri, hts socic ties as ln tl»'alue of theirrrpertor)'nd lhc usc of their music.'I'h«p«blir. broadcnsthlg prorccctinnws.s not an nptirnpriatt'ccasion forr«aking S«Ch Judgment~. Accordmgly.

the ratio resulting from this scheduleof rates is not intended ln any rest getto establish a precedent for any otherrate proceeding: including any fut ureprocc~ding pursuanL lo 17 U.S.C. 118.Thc schedule of rates and tertr~does not app)y to catrierwurrcnt sta-tions. The Jurisdiction of the cRT lslimited to a "public broadcsc! Ingentity" as defined in section 38V of. title 4V. The CRT has not been sat+-fied that lt has Jurisdiction to estab-lish rates for carricrwurrent, statlo.~.The Harry Fox Office was author-ized by scvera) hundred music pub;isn-ers to act on behalf of sucn pub)tshe~ln negotiations v;1th PBS and hPRseeking Ihwcement on the licensing ofrecording rights to certain musica)«orks. A license agrceruent was ex-ecuted and fl)ed )n the Copyrightoffice according to lv UJS.c. 118lb)c2&.E)owcvet. acctrl'Rag to the recordbefore the CRT some )V.000 tnusicpublishers have not adhered tO the li-cense agreement.
The CRT has tcldewed thc rates andterms of the voluntary agreement anddetermined that. subJect to the Jttris-dictional )Itn!tationS of the CRT ardthe requircrucnts Itngosed on the CRTby the provisions of section 118. IL pro-vides useful guidance to the CRT. TheCRT has decided that the copyrightowners of musical works which are re-corded under Lhe statutory compul-sory )icense by local stations and re-glona) networks of PBS and NPR andother public . broadcasting entitlessha)) be compensated for suc!t usesand receive reasonable notice of suchuses, as co»ter»plated by the prosd-slons of IV UW.C. 118.The schedule of royalty rates In theHarry Fox tlgreement npp)ics on)y tonational programs. but the )iccnse ex-tends to recordings for all PBS andNpR siallons. The testiruony by bothEfsrty Fox and PBS «itnesscs ref)cctsthat the royalty rate v'as deteluII»edafter negotiations "at great, length"and lvas achieved as part of a generalunderstanding Invo)vfng issues ln addi-tion to the rate of compensalion. Therecord also indicates that there tensconslderab)e bargaining over theamount of the recorcling fees, W)ththis background, the CRT determinedthat it wou)d bc appropliate to tetainthe )larry Fox rates for recordings of

a
national programs. while establish))ower rate for all other recordings.The CRT has been persuaded thaL t.hernyntty rates In the Efarry Fox ngrce-rncnt while rcasonablc as part of anoverall set.t!cmcnt wct.e less than couldbc Justified lf the race" had been de.tcrlui»cd solely on l,he basis of thercssntlablc value of the copyrightedworks recorded.

No vohlntary ngreemcnts have beenexecuted concerning the usc of pictort ~al, graphic nnd sculptural worl-s bypublic broadcasting cntitics. In nddl-
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Lion. neither past broadcasting prac.
tice nor Lhe record of this procctc(ng
provided much useful data for the
adoplion of a rate schedule by thc

Consequently, thc payment
.'nodule adopted should not be re-

garded as a guide to future rate dcter-
mlnallons. The current fragmented
struclurc of the visual arts precluded
the consideration by the CRT of any
form of blanket licensing.

Public broadcasting urged that the
CRT require payment and reports ofuse only for PBS and NPR programs.
They argued that loca) fees would be
so lou as not to warrant the necessary
admlnlstraLive machinery. The repre.
sentatlvcs of the visual artists argued
thaL the exemption of local stationsand regional netv orks rrrou)d exclude
Payments for at least 30~to of Publicbroadcast hours. The CRT has deter-
mined that both the Copyright Act
And equity require payments for localand regional programs.

The Congress in enacting the Copy.tight Act has barred any review byCRT of the tcrras and rates of royaltypaym'cnts unLll June 30, 1982. and anychange of the schedule adopted in this
proceeding until January 1, 1983. TheCRT believes that Lt would be unfairto copyright ouaers if the schedule
did not make some provision for'changes ln the cost. of living. Accord
Ingly, at one year Lntervals A revised'schedule of rates u'ill become effect Iveto reflect the rise in the cost of living,as determined by the Consumer Price

ljAgx.
JUN.C.(eÃ2) requires the Rcghter'"rri Cnpyrighta tO Submit a repOrt. LOthe Congress on January r7. 1980 advis.lng the Congress concerning voluntary

licensing arrangcmcnts u hich havebeen reached v:i(h respect to the useof nondramatic li(crary works bypublic broadcast s(atlons. The reportls to prcscnt legisia(ive or other rec-
ommcnda(iona, if warran(cd.

The CRT has determined that I(,would be appropriate. and perhaps
~ usefu) to the Congress, if iL also onJanuary 3. 1SBD prese»(ed to the Cnn.gress a rcport of lls experience uiththc opera(Ion of sect(on 118. Conse-qucn(ly, thc Pins) Rulc provides. altersuch proceedings as the CRT may de.tcrmlnc to conduct. that the CRTshall transmit such a reporL. ThercporL uould not include rccornmenda-tiorrs or victvs concerning specific ratesand rates of rn)al(y payments sincethc Congrr'ss has dctcrmincd Urstsuch nrat(crs shall »ot bc further con-sidered vn(il June 30, 1982.

MrrroarTV Vlru's nr Coslsl rssroxrasJaarcs ann C)arlcla To S):cTJ ou 304.3
Wc dlsarr«e wi(ir tire oplrrinrrreached by the rnnjoritv in prnmuiga(-lng 5304.3. IL Is our belief that therecord adequa(r Iy srrDDnr(s a revenuetire'Ll)od, nnt A fist ra(C. Ilr Our oirIrrrnrr

s

I (0(RA(

Public Radio (NPR) and Lts stations
pay the American Society ofComposers, Authors. and Publishers(ASCAP) Ln each calendar year Lhc

~ total sum of 81.250.000 for the per-formance by PBS. NPR and their sla-tions of copyriglrted published nondra-
matic tnusical compositions Ln the

repe-

rtoryy of ASCAP. Ilowcver. for suchuse from the effective date of thisschedule through December 31. 1978,56 percent of the above sunr shall bepaid not later than December 31, 197r8.(b) The payment required bv para.
graph (a) sha)l be made Ln two equalpayments on July 31 and December 31of each calendar year.

(c) In Lhe event that ln the future anunaffi)Lated or new radio station be-
comes a mentber of NPR, the basicrate described in paragraph (a) hereofshall be increased by the amountASCAP would have received ftom sa!dstation under 5304.5 and $ 304.6 forthe balance of the term remaining. Inthe event a current member of NPRshould leave that membership, thebasic tate described in paragraph (a)hereof shall be decreased by theamount, ASCAP wou)d harv receivedfrom said station lf they h'ad been anunaffi)Lated station under $ 304.5 and
$ 304.8.

(d) In the event that a station be.comes a member rv ceases to be amember of'PBS. the basic rate de-scribed in paragraph (a) sha)L be in-creased or decreased by 84,000 for theba)ance of the term.
(e) Records of use. (1) PBS and NPRshall maintain and quarterly furnishto ASCAP copies of their standard cuesheets Listing Lhe nond;amatic perfor-mances of musica) compositions onPBS end NPR programs during thepreceding quarter (including the title,composer and author, type of use, andmanner of performance thereof, lneach esse to the cxrcnt such infonna-tlnn is reasonably obtainable by PBSand NPR in connection therewith). Nosuch cue sheets need be furnishedprior to October 1. 1978.
(2) PBS and NPR stations shall fur-nish to ASCAP upon Lhc.request ofASCAP a music-use rcport, during oneweek of each calendar year. No morcthan 20 percent ol the total number ofPBS s(at(ons, and no more than 20percent of the'otal number of NpRstations shall be required Lo furnishsuch reports to ASCAP ln any onc cal.endar gear.

the most )oglcal bench )nark to estab.
lish a rate for Public Broadcasting wasto compare Lt to Lhe established indus-.
try practice of Commercial broadcast-
ing, where the revenue measure of
music has been a negotlaLed ann's
)ength transaction. Thc argumentsthat the revenue proposal v:ould gen.
era(a too much money for ASCAP hwithout merit in face of the legislative
history. Those most affected by the
adoption of this Section are the artists
of America.

Accordingly, pursuant to 17 U.S,C.
118(b)(3), 37 CFR -,Chapter III ls
amended ss follows:

By adding a new Part 304, to read as
follows:
Sec.
304.1 Oeneral.
3044 Dellnltioa of pubHo broadcasting

entity.
304.3 Perlormarree of ASCAP musical cornsposltlorrs by PBS and NPR and their

sta(iong
304.4 Perfonnance of other musical compo-

aitioas by PBS and NPR and their etaunna
304.5 Performance nf musical cnrrr)ms((iona

by )rub)ie broadcast(ng errtit(es licensed
lo colleges or un(vers!(les.

304.0 performaaco of musical compositions
by other pubic broadeas(Ing entities.

304.7 Recording righ(s. rates, and terms.
304.8 Tenne and rateS nf rOyalty pa)Trren(S

for the vse of publhhed )rlctotla). graph-
Ie, and sculpture) «orks.

304.o Urr)hrroavr eo(ryright nrerrerg.
304.l0 Cost of living adjustmenL
304.1t No(ice nf resrr(c(lorra on usc of re-

produc(ious of trarremisston programs.
304.12 Amerrdment of cer(ala regula(Irma.
304.13 )ssuarrce of interpretative regula-

tions.
304.)4 'Rerrort to Congress.

Auzrroarrv: 17 UN.C. 118(bX3).

LI 30(.1 Genera).
This Part 304 establishes terms and

rat@ of royalty pavments for certain
actrvilics using published nondrama(ic
tnusical uorks ond pubiislrcd pictorial.graphic, and sculptural u nrks during aperiod beginning on the effective dateof this Part and ending on December
31. 1982. Vpon compliance with 17UA.C. 118, and the terms and rates ofthis Part. a public broadcasting en(lty
may engage in thc activrties with re-
spect tn such works ect forth Ln 17U.S.C. 118(d).

LI3012 Drf)rrl(intr of public broadcasting
cari(y.

As Used ln this Part, the term'public brnadcas(ing en(ity" means annncnmmcrcia) educa(tons i broadcaststation as defined In section 397 oftitle O'I and any nonprofit institutionor organization cngagrd In the ac(ivi-ties described in 17 U.S.C. 118(d)(2),

Lt 304.4 Performance nf other musiral
eutaposirlorrs by PHS and Nl'R andtheir «ariose.

The following schedule of rates andterms shall apply to the perfonnanceby PBS. by Nf'R. bv stations of PBS.and by e(ations of NPR. of copyrivht-cd published nondrarna(ic rnuercslcomposi(inns. ot)rcr tlrarr composi(iousin (.Irc rcperiory ol ASCAp and o(hcr

I 30I.3 )'rr(uraraare uf ASCA)'rusiral
rurnrrusiriuas 4y I')IS and Nl')1 aad
(heir rluriuna.

(a) Public Broadcasting Service()'BS) aad i(s s(a(ious and National
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and terms establlshcd by this section.
the rates and ter&as of nny license
agre c ments entered into by copyrightownrrs nnd colleges. universities, and
Other nnnPrOfit CdueaciOIral Inatitu-
tlons concerning tice perforcnance of
cooyrighted Inu»ieni compositions. In.
eluding performances by nonprofit
radio slailons, shall apply In lieu ofthe rates and terms of Lhcs section.

(c) Rocyafiy rale. h public broadcast-
ing cnlicy «il.hin thc scope of this sec-
tion may perform published nondra-
mntic nucsirnl compositions subjeeL tothc foHowing schedule of royalty
rates:
For cil such compositions In the repertoryof ASChP, $00 annvsI)y.
FOr SII Surh COCC&POSICIOOS in the rrpertaryof Brosdessc Music, 1ne, (BS(l), 290 annu-

ally.
Por cl) surh compasitians in the repertoryof SESAC, lne. ~ $20 annually.
Por the p. &for&nance ol any other such eom.

position, $ 1.

Por performances of Lhe repertory ofASCAP, Bhli, and SESAC (ron) the ef-
fective date of thLs schedule throughDecember 31, 19')8 0 fec of 56% of Lheabcve rates shall be paid.

(d) pnymenf of. royally,rafa. Thcpublic broadcasting entity shall pnythe required ro) alty rate to ASCAP.BMI and S~AC not later than Jnnu.arv 31 of each calendar year. For per-
formances from the effective date ofthis schedule through December 31.I978. Ehc required fce shall hc paid notLater than Septencber l. 1978. The re-
quired fec for the perforcnnnee of allother musical. compositions shall bepaid not inter than the end of the cn)-endar year in which the work was pcr-
farmedd.

(e) Records of use. h public broad.
casting entity sub!ect to th&s seclionshall furnish to ASCAF, BMI. andSESAC upon requesl, a music-usercport durirg onc meek of each calen.dnr year. ASCAP, BFdl, and SESAC
each shall not b1 any one calendar
year, rcquesl morc tl)an 10 stations tofurnish such reports.
5001.6 Pcrformsnre of musiesI eon&posi-

tions by ocher public broadens&lag encl.
Iica

(a) Scope. This section nppl!es io the
performance o( copyrirhlc d published
r)ondramaiic musical ro&ni&osltions byradio stations noL licensed I o enHrges,
u&1lver i(lcs or other noc&icrul'it educa-
tional institutions, and nol, nf filiatedwith NPIL

(b) Voluntary I(cense aprrrmrnls.
Notwithslnndlng thc srheduic of rnic's
and terms established In Ihis sntlon,the rates and terms of m&y lire»se
agree&nenes cnlcrrd Inlo hv rnpyrlght
owners and nonprnfi& rn&lio sc a&ious
wllh&n Chc srone ul ticis Srrtion rnn.
cerning thc performa«rc ol rnlcyright
ed mucirai rom POSiiin&1S. ICCrlc&dI&cg
perforcnanees by no»'Ic&oiit radio sca.

than such composic.Iona sublert to theprovisions of 17 VJS.C. II8(hk2).
(a) De(ernciccafiocc of royally ratr.

For che performaccer of surh a work In a(reluct pre&a &nation of ptuf. $ 100..
Fur the pert&&conner of such a work ssbarkground or (brace music In a piis pro.

r.cern. $ 2$ .
For the orrforcaaais'f surh a aork {n afeature prrcrn&allun Ol I(Pit. ala.F'r the orcforcnance ot such a ascrk as,bcekgrnun&I Or theme mucie In an )Ipft

prvarsm. Sr $0.
Fvr tice pc-rfvrncanee vf such a work in afeature pcecenLaciou of s section ol pBs„

Sss.
For the perfonnance ol such a work as

background or the&ac music In a proc&ace ~

of a station ol PBS. $ 10.
Fur the pertorcucner of such a work In afeature Drecenisclon ol ~ station ul NPR.

SS.
For the performance ol such ~ «ork as.background oc theme cnusie ln a pre)grec&1of a station ol HFR, S2.

For the purposes of this scheduleseries theme music rates shall bedouble the single program rate for thecntlre series.
(b) Payrnenf of royal(y rale. The re-quired royalty rale shall be paid toeach copyright owner not later thanJu)y 31 of each calendar year for usesduring the first, six months of that cal-endar year, and not later than Janu-ary 31 for uses during the last, six:mont)cs o( Lhe preceding calendaryear. Iiowever, the payment of theroyalty fees for uses In 1978, subse-:quent to the effective date of thls -.'schedule.need nol, be made until Jan- iuary 31, 19'l9.
(c) records of use. PBS and FIPILshall. upon the request of a copyright

os&7)cr of a published music"I workwho believes a musical composition ofsuch oa7)er has been performed underthe Lcrms of this schedule. permitsuch copyright owner a reasonable op-portunity lo examine their standardcuc sheets I&sting thc rondramatic pcr-forn)nnces of musical compositions onPBS and NPI( programs. Any localPBS and NPIL sialion tlraL Is rcquircdby 5 304.3(c)(2) Lo prc porc a music usereport shall, upon request of a copy-,righL owner vrho brlicvrs a musicalcomposition of such owner has beenperlormed under tice terms of lhisschedu)e, perndt such copyright ocvncrto c San)ine Lhc report.
$ 3018 Prrformaac'e of'auslcsl cumposi ~

lions by public brusdcvcline en&i&its li ~
censed Co eulicges or univcc~ic iec.

&a) Sropc, This sc el inn applies lo thePc'rior&nance of copyrlrhted published»ncidrarnaiic mn.ical coinposltlons by»»rrofit radio aiallona whirh are li.em. rd tO eOlle&'.C S, unirrrc&&ieS. Or
~'r nonprofiL c dues&canal institu-tions aced which arc nol, all&listed w'IhwI

&I & 1 1'olunfa ry Ilrrns& anrcrcuru ls.OI a'ill&cia&cd&&)g Lhe scl&rdulc of races

250'f1
tions. shall npply ln lieu of Lhc ratesand terms of I his section.

(c) Royallv rale, A public broadcastIng entity wiihhc thc scope of this sec-tioc) may pcrforn1 pubiished nondra-rnntic musical compositions subject totho following schedule of royaltyrates:
(1) For radio stations with no morethan 20 wnti,s translnit ter Poweroutput:

For all such composllleas In the repertoryof ASCAP. $180 anr,usuy.
For sll such compositions In the repertoryof Brd(. $ 160 annus! IyFor nll such compositions in the repertoryof SESAC. )ne.. S(0 annually.Por the percorrcanee of any ocher such tom.position, Sl.
For performances of the repertory ofASCAP, B)41. nnd SFSAC from the ef-fective dale of this schedule throughDecelnber 31, lq78. a fee of 56 percentof the above rates shall be paid.(2) For radio stations with morethan 20 watts transmitter poweroutput:
Por a'll such compositions ln tht repertoryof ASCAP. S(50 annually.Por ail such conrposllions ln the repertoryol BMI, SRSO annua)Iy.
For all such coroposlcions In che repertoryof GESAC, Inc $100 annual!y.For the performance of any other such com-position, SI.
For performances of the repertory ofASCAP, BMI, and SESAC from the ef-fective d*te of this schedule l,hroughDccembcr 31, 1978. a fee of 58 percentof thc above rates shall be paid.(d) Paymenf of royalfy rale. Thepublic broadcasting entiLy shall paythe required royalty rate to ASCAF,Bhfl, and SESAC r)ot later than Janu-ary 31 of each calendar year. For per.formanccs from the effective date ofthis schedule through December 31.19'l3. the required fcc shall be paid notlater than Septe&nber 1. '9lg. The re-quired fee for the pcrfnrmance of allother musical compositions shall bopaid not later than the end of the cal.cndar year in which the work was per-formed.

(e) Records of use. A pubIic broad-casting enllty s&cb)ect to this sectionshall furnish .Lo ASCAP. BMI. andSPRAC upon requcsL a music.usereport ciurinb one week of each calen-dar year. ASCAP. Bh?I. and SESACeach shall not ln any one calendaryear request cnnre than 10 stations tofurnish such reports,
f201.7 Recucdiog riglds, rates snd terms.'n)

Seopr. Tlcis section esiabILslrestates and terms for the recording ofnondramatic prrlormnnc«s aced dis-plays of musical wor) s on nnd for thcradio nnd Cele vision progrncns oll&ublI'c broaclcastinr. cnuti&s, vrlcethcror noL In aynehroniantiOn Or Limed re-lationship with the visual or aural can-ton&.. nnd for Lhe )nakinr„reproduc-
rEOERAL c&ECISIca, VOL. 40, HO. 11) — 1HURSOAY. )VMK s. Isys
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LIon. and distribution of Copies audphonorccords of public broadcasting
Shrograms containing such recorded
2)ondramntjo performances and diss
0 lays of musical works solely for Lheosc of transmission by publioadrasting entitles, ns defined in 17
TJA.C. 118(g). The rates and terms ese
Labllshcd ln this schedule inClude themaking of thc reproductions described
1n 17 U.S,C. 118(d)(3).

(b) Royal(y rale.
(1) For uses described In subsecVon(a) of a musical work in a PBS distrib.utcd program:

Petttllte tuteer i » u"If treesteekstound st%hornet
Single otottetn Or ntec eetlee vtoetam 20.00Outet eetiee Dtoe teen ~. l0.00

«2) For such usc of n musical work Ina NPR produced program. For pur-poses of this schedule "NationalPublic Radio- programs Includes allprograms produced in whole or in partby NPR, or by any NPR station orother nonprofit institution or organl-gatlon under contract with NPR:
Pttetute

$ )0.00r t ( e f treeo .e e ese
fit For such u es other thou fft sPx)s distributed television program:

Peotuto
0"0.00Peelute Ceoneettt C tref tsttnutet 0300)teettrto end 10.00223etor.

sl ff t o I s - tete'e f e.ll ~

For such uses other than ln nNPR produced radio program:
peecute cseer « ~ ell~t ~ stc
For the t uru e* of thfs schedule, 3-concerL- feature shall bc dccmcd tobe Lhc nondratuatic presentation of sIIor part of a symphony, concerLo, orother series work originally written forconcert or opera performance.(S) Thc schedule of fees coversbroadcast usc for a period of threeyears folloleing the fir t broadcast,Succeeding broadcast usc prrlods willrequire Lho following additional pay-ment: second three-Year period-50percent: each three-Year period there.after-25 percent: provldcd that a 100percent additional pnytucnt prior lothe expirlliion of the first three-yearperiod will cover broadcasl, LLse duringall suhtrqlrc lit broadcast usc periodswithout limitation. Such rueceedinguses lehicll nre subsequent to Decem-ber 31. 1982 shall bc subject to lheraCes csinbiisllrd ln this schedule.tc) Pavtttrtt( nf royalty ra(ra PBS.HP) t, or ol lier public broadcastingentity shall pay the rrqlllrcd royahyfees to each cottyrtnl&L ow»rr nol. laterthan July 3) of each calendar Year for

RVLES AND REGULATIONS

uses during the first six months ofthat calendar year, nnd not later thanJanuary 31 for uses during the last sixmonths ot the preceding calendar
year. Provided, homelfen That pay-ment of fccs for uses ln 1978. subse.
quent to the effective data of this
schedule. need not be made until Jan-
uary 31, 1979.

(d) Records of us», (1) Maintenance
of cue sheets, PBS and its stations.NPR and lts stations. or other public
brosdcasWng entity shall maintain andfurnish to copyright owners whose
musical works are recorded pursuant.
Lo this schedule copies of their stand-ard cue sheets listing the recording ofthe musical works of such copyright
owners. Such cue sheets shall be fur-nished not later than July 31 of eachcalendar year for recordings duringtho first six months of the calendar ~

year, and noC later than January 31 ofeach calendar year for recordings
during the second six months of the.
preceding calendar year. No such fur-
nishing of cue sheets shall be requiredbefore January 31, 1979.

(2) Content of cue sneets. Suchecuosheets shall include:
(l) The tlt)e, composer and author tothe extent such Information is reason-ably obtainable.
(li) The type of use nud manner ofperformance thereof ln each case.
(IH) For concert music, the actual re-corded tilne.period on the program.plus all distribution snd broadcast ln-

forncntlon. available .to the publicbroadcasting entity.
(c) PIHn{t of use reporft cctffh the

Copyriyht Royalty 'tribunal (CRT)-
(1) Dcposff of cue sheets. PBS and itsstations, NPR and its stations. orother broadcasting entity shall depositwit~he CRT copies of their standard
tnv lc cue sheets listing the recordingpursuant to this schedule of Lhe rnusi.cal works of copyright owners. Suchcuc sheets shall bc c.'eposltrd not laterthan July 31 of each calendar year for'recordings during thc first six monthsof tho calendar year. and noC laterthan January 31 of each calendar yearfor recordings durin" the second sixmonths of the preceding calendaryear. No such deposit of cue sheetsshall be required before January 31.1979.

(2) Con(en( of cue shcefs. Such cvesheets shall include:
(i) The Litle. composer and author tothe extent such information is reason-ably obtainable.
(il) Tha type of usr nud manner ofperformance thereof in each case.
(ill) 1 Or concert ulusil, the actual re-corded Lime period on the program.plus nil distribution and btoadaut lu-formnlion available lo the publicbroadcaslirig entity.

$ 30W) Terms and races nf royalty )toy.tnencs for Ihe use of published picluti ~

al. graphic, and sculpcutej works.
(a) Scope, This sec(Ion establishesrates-and'terms for thc use of pub.Ijshed pictorial. graphic, nnd sculptur-al works by public broadcasting anti.ties for the activities described ln 17UA.C. 118. The rates and tercns established In this schedule Include themaking of the reproductions describedln 17 U.S.C. 118(d)(3),
(b) Royally rat* (1) The follolvingschedule of. rates shall apply to theuse of works within the scope of thissection:

For such uses ln a PBS distributed progratnlFor 0 featured dbplay of a work. $)0.Por backgraund and nlOntage cjtsOIsy. $ 1$.FOr uue O( a WOrk (Or ttrOSratn Iaentjfiealtunor for lbemalie use. $60.Fot the display ot'n atl reDroduccjon ropy.righted separately ftorn the work of finearl from which the work u'as reproduced.irrespective of whether the reproducedwork of fille art is eooyrlchled edt as lo besubject ateo to payment of a display ieelmdel the cetms of tbtt ttchettv)e. $20.For such uses in other than pBs distributedpc'0gtatIlst
For 0 featured display of a work, $20,For background ond ntOntsge ale)t)ay, $ 10.For use of s work for progratn identificationor for thetnatic use. $00.For the cjitplay of an art reptchductton copy-righted separately frow the work 0( fineetc fram Which the work wss reproduced.lrrespeclire of whether lho reptodueedwork of f! ne ar't is copyrighted 00 as lo besubject also to paymenl of a display fee'nderthe terttts of thLs schedule, $ 10.

(2) "Featured display" for purposesof this schedule means a fuH-screen orsubstantlsBy full screerl display. An&display less than fuB.screen or sub-stantially full-screen is deemed to be a"background or montage display".
(3) 'Thematic use" is the util/zationof the work of one or more artistswhere the works constitute the centralthetne of the progranl or COnVey nstory line.
(ci) "Display of an art reproductioncap) rlghled separately from the workof fine nrt ftom which the work wasreproduced" means a transparency orother reproduction of nn underlyingwork of fine arts.
(c) Paytnenf of royalty rate. PBS orother public broadcasting entity shallpay the required royalty fees to eachcopyright owner not later than July 31of each calendar year for uses duringthe first six n:onths of that calendaryear, and not later than Januar) 31for uses during the inst six months ofthe prccedinr, calendar year. Provitlrd.hocccvcr, That payment of fees foruses in 1978. subsequent, to tho effec-tive date of this schedule. need not bcmade until January 31, 1979.(d) Rrcotds of use. (I) E'BS nnd itsstaVons or other public broadcastingentity shall tnajntain arid furnltshcttjler KO eOpytight. owners, or lo theoffices of generally recognized otgaui
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rations representing the copyrlglstouncrs of Pictorial. graphic, and sculp.
turn) works, copies of their standard
lists contalnlng thc piclorial gray]sirand scuIPLural works displayed ontheir Pro)Iran)s. Such notice sha]I in.
elude thc name of Lhe copyt]ght
owner. if known, lhe specific source
from uhlrh 'lhc work was taken, a dc.
hrriplion of Lhe work used, the title of
Ihc program on which thc work was
used, and the date of thc original
bronclcast of the program,

i2) Such )ls'Lings shall bc furnished
noi later than July 3l of each ca]cn-dar year for displays during Lhe first
six months of Lhe calendar year. and
nol, later than January 31 of each cal-endar year for disPlays during thesecond six months of Lhe precedingcalendar year. Ho such furnishing of]lstings shall be required before Janu-ary 31. 1979.

Le) Ffifnp cf use reports saith theCRT. &1) PBS and ils stations or otherpublic broadcasting entity sha]] depos-It with the CRT copies of their stand-ard lists containing Lhe pictorial.graphic, and sculptura) works dis-played on their programs. Such noticeshall include the name of the copy-right o«7)er, lf kno«Ti. the specificsource from which the «'ork wastaken. a description of the work used,thc tlt]e of Lhc program on which thework was use'd. and the date of theorigina] broadrasL of the program.(2) Such listings sha]l be furnishednot later that July 31 of each calendaryear for displays during the first sixtnonths of the calendar year, and nctlater than January 31 of each calendaryear for displays during the second sixmonths of the s preceding calendaryear. Wo such furnishing of )istingsshall be required before January 31.
} 9']9.

If) Terms of sess. (I) The ratesof thisschedule arc for unlimited broadcaSt.use for a period of three years fromthe date ot the first broadcast use ofthc work under this schedule.
(2) Pursuant to the provisions of 17U.S.C. ) IB&f). nothing in th]1 schedulesha]I be construed Lo permit. beyondIhc Iiml)s of fair use as provided in 17U.S.C. 107. the production of a trans-miss]on program drawn to nny sub-Stantia] eXICnt frOm n published Ccm-Pllal ion of piet.or]a), graphic. or sculP.turn] uorks.

RVLE5 &NP REGVLATIOHS

330I.S Unknown copyright onners.
1f PSS and Its stations, NPR and itsstations, or olhcr public broadcastingentity ls not arvace of or unable tolocate a copyright o«7)er Who is entl-t]cd to rcccivc a royalty paymentunder i,his Part they shall retain therequired fce ln a segregated trust ac-count for a period of three ytars fromthe date of the required payment. Noclaim to such royalty fees shall bevalid after the expiration of the threeyear period. Public broadcast]ng enti-

tles may estab]ish a joint trust fundfor the purposes of this section. Pub]ic
broadcasting entlLic" shall make avail-
able to the CRT. upon rcqucst. Infor.mellon concerning fees deposited intrust funds.

9 30ZI0 Cost of living adjustment.
&a) On August 1. 1979 the CRT shallyubltsh in the Fzozaha RzcssTza anotice of the change ln the cost ot)iving as determined by the ConsumerPrice Index ial] urban consumers. allitems) from the first Index pub]tshedsubsequent to the effecLive date ofthis schedu]e of royalty ya)ments tothe ]est Index published,.prior toAugust I, 19'l9. On each August Ithereafter the CRT shall publish anotice of the change in the cost ofliving during the period from the firstIndex published subsequent, to theprevious notice. to the last Index pub-]tshed priot Lo August I of that year.Ib) On the same date of the noticespub]ished pursuant to paragraph Ia),the cRT shall publish in the Pzozahr.

RECrSTER a r'eViscd schedule of rateswhich shal) adjust those royaltyamounts estab]lshed in doDar amouhts
according to the change in the cost of
1!ving determ]ned as yrovided in yarn.graph (a). Such roya]ty rates shall befixed at the nearest dollm.

(c) The adjusted schedule of ratesshall become effective thirty daysafter publication in the Fznzahc RzrI STER.

$ 30).ll Nolice of rcstr]eiions on use of
reproductions ot transmlss]on . pro.
SrahlS

Any public broadcasting entitywhich, pursuant to 17 U.S.C. 118. sup.plies a reproduction of a transmission
program to governmental bodies ornonprofit Inst]tutions shall include

25073
with each copy of the reproduction awarn]ng notice stating in substg~cethat the reproduct]ons may be usedfor a Period of no morc than ses'endays from the specified date of trans.mission. that Lhe reproductions mt|st,be destroyed by the user before or atthe end of such period. and that a I'al]-ure to fully comply'with these termsshall subject the body or instit,ution tothe remedies for infringement of copy.right.

g 30 ZI3 Amendment of certain regula-tions.
Subject to 17 U.S.C. 118. the Admln.Istrat]ve Procedure Act and the Rulesof procedure of the Copyright, Royal.ty Tribunal. Lhe CRT may at any timea)hend. modify or repeal regulations inthis Part adopted .pursuant to I'I

U.S.C. 118ib)i3) by which "Cop)&Ightowners may recehe reasonable no]ice
Dj the use of their «orks" and -under«'hich records of such use sha]) bekept by pub]io broadcasting ent)t]es."
Ii 30).13 Issuance of Interpretative regula.tlohs ~

Subject to 17 UA+. 118, the Admin-istrative Procedure Act, and the Rulesof Procedure of the Copyright Royal-ty Tribunah the CRT may at any time.either on Its own motion or the motionof a yerson having a significant inter.est ln the subject matter, Issue suchInterpretative regulations as may benecessary or usafu] to the implements.tion of this Part. Such regulationsmay not prior to January 1. 1983. alterthe schedule of rates and terms of roy-alty payments estabitshed by thisPart.

$ 30I.I 4 Report Io Congress.
On January 3. 1980 the CRT. afterconducting such proceedings as it maydeem appropriate. shall transmit areyort to the United. States Congressmak]ng such recommendations con-cerning I'I U.S.C. 118 that it finds tobe ln the public interest.
Rffectlve date: This part becomes ef-fective on June 8, 1978.
Adopted: June 6. 1978.

THosths C. SREYKhM.
Chairman,

Copyrtphf Royafty Tribunal
IFI) Doc. 78-10)58 FBed 0-7-7S; 12:03 pm)
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Table 3. Total Broadcasting Hours and Annual Average Hours Broadcast PerStation, Public Television and CPB-Qualified Radio Stations,Piscal Years 1970-76

Television CPB-Qualified radio

Number of Annual average Total annual Number of Annual average Total annual
~ Fiscal year stations hours/station hours (millions) s6ftionsa hours/station lnurs (millions)

1970

1971

1972

1973

1974

1975

1976

185

193

207

221

235

N.A.

253

3171

3314

3431

3663

3873

N.A.

4542

0.6

0.6

0.7

0.8

0.9

N.A.

N.A.

103

121

121

140

150

N.A.

N.A.

4838

5353

5923

6327

6446

N.A.

N.A.

0.5

0.6

0.7

0.9

1.0

N.A.

N.A. -. Not available.

a. Figures represent the number of stations on the air at the beginning of the fiscal year, and do not always
agree with the narher of authorized stations as shown in Table 2.
Sources! Corporation for 'hylic Broadcasting, public Television Licensees Fiscal Year, 1974, Advance

Editian, Table 19, p. 32; Status Report on Public Broadcasting 1977, Advance Edition, pp.14-16;
Pinarmial Sumnary of CP~lified Radio Stations Fiscal Years 1973-1976, Appendix A, Table l.



Table 9. Income of Public Broadcasting, Fiscal Year 1976a

(millions of dollars)

Source
Public

television
CPB-qualified

radio Total

Total income:
to system
to support organizations
to licensees

261. 4
87.2

274.2

50.7
16.6
34.1

412. 1
103. 8
308.3

P deral income:
to system
to support organizations
to licensees

97.8
73.3
24.5

16.3
15.1
1.2

114. 1
88.4
25.7

Nonfederal income:
to system
to support organizations
to licensees

263.6
13.9

249.7

34. 4
1.5

32.9

298. 0
15. 4

282.6

a. Preliminary CPB estimates.
Source: Corporation for Public Broadcasting and the National Centerfor Education Statistics, .U.S. DHEW, Education Division,Status Report of Public Broadcasting 1977, Advance Edition,p. 11.
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Table 2

Public Broadcasting Revenue by Source, FY 1996

(I'relim Inary)

Income Source

lpga ddiakgal~

Amount %~1ttLal Amount I. oLj o~a

el v''n te ubi B ada 'n

Amount ~otttal

CPB Appropria! ion

Direct Federal

Local Government

State Government

State College

Other Public College

Private College

Foundation

Business

Membership

Auction

All Other

Re ortable Gross Income

68,750,000

6,346356

11,604,575

29,691,150

60,145,434

3,975,529

I 1,857,842

47,966,827

67,639,117

127,983,078

2,009,120

31,436,026

469,405,054

14,6%

1.4%

2.5%

6.3%

12.8%

0.8%

2.5%

10.2%

14.4%

27.3%

0.4%

6 7'/

100.0%

206,250,000

57,629,347

46,635,071

257,327,124

95,153,255

13,090,761

13,776,216

110,654,743

223,251,495

327,534,410

19,128,152

115,890,684

1,486,321,258

13 9o

3.9%

3.1%

17.3%

6 4'/

0.9%

0.9%

7.4%

15 Oo/

22.0%

1.3%

7.8%

100.0%

275,000,000

63,975,703

58,239,646

287,018,274

155,298,689

17,066,290

25,634,058

158,621,570

290,890,612

455,517,488

21,137,271

147,326,710

1,955,726,312

14,1%

33%

3.0%

14.7%

7.9%

0.9%

1 3%

8.1%

14 9%

23.3%

1.1%

7.5%

100.0%

C)
C)
CD
M

LO

Nonfederal Financial

'a u 34 0868 84.0% 1 222 441 911 82 2% 616 0 0 2 o

Source: Corporation for I'ublic Broadcasting



Table S

Entrepreneurial Revenues of Public Televison and Radio Stations

Fiscal Years 1990- 1996

(In Thousand Dollars)

Public Television Stations Public Radio Stations

Fiscal Year

1990

1991

1992

1993
1994»

1995

1996o'mount
546331
549,738

553+04

559,936

594,896

589852
5105,983

% Change fr
Prev Year

NIA
7.4%
84o/o

11.4%

589%
-5.6'/

Amount

$7,961

$9,171

$11,058

$12,546

$14,112

$15470
516,067

% Change fr
Prev Year

NIA

15 2%

20.6%

13.5'/o

12.5%

82%

'Of 1994 Revenue, $19.1 million was "pass-through" revenue to the non-public broadcasting entities and

did not benefit television stations.
I

"Due to the new FASB and CPB NFFS simplification reporting standards, direct comparison

between 1996 and prior years'ata should be avoided.

Source: Corporation for Public Broadcasting
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No. 87, April 1996

Twenty Years ofPublic Television Programming.
Highlights ofQxe 1994 CPB Programming Survey

CPB's programming surveys have been conducted biennially since 1974. This latest installment
reviewed U.S. public television station progzazzuning during the 1994 fiscal year—October 1,
1993 through September 30, 1994. Two system-wide programming developments had a
significant mfluence on the 1994 results.

The most far-reachmg of these developments was the 1991-92 PBS children's initiative. While the
initiative actually occurred two years prior.to the 1994 survey period, its full impact was not
seen until this survey. Zxe 1994 survey documents a full-scale shift toward increased emphasis
on children's product.

Another development was the addition of a late-night stripped series, Charlie Rose. The sheer
footprint of this series in the national feed was'arge enough to notably alter the latest results.

The effects of these most recent developments are reviewed here as are over 20 years of public
TV programming history. There are definite patterns in the how public television prograzznning
has evolved since 1974 and these patterns have determined where the system stands today.

Trends in the Infrastructure

Public TV is a nearly universal and often duplicative service with a history marked by fairly
rapid growth in the years covered by this survey. Today, public TV covers 99% of the U.S. and
reaches, as a local service, many of the smallest markets in this country. Between 1974 and 1994
public TV station ranks grew &om 238 to 353—a 48% increase. In 1974 the average public
broadcaster was on the air for 10.6 hours a day. In 1994 that figuzc was 17.8—a 68% rise
(Figure I).

CQRPORATION FOR PUBLIC BROADCASTING 901 E Street NW ~ Washington, DC 20004-2037 ~ (202) 879-9600
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Figure 1: Trends in Broadcast Hours
Average Daly Hours per Stafion
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At the same time the number of stations per licensee—one measure ofduplication—was also
increasing. In 1974, the number of stations per public broadcaster was 1.6, while in 1994 the
figure was 1.8—a smaller 13% gain. (Formore detail on these and other trends discussed in this
paper, see Table 1 at the back of this document.)

The History of Pcs Progriunming Mission

Over the last 20 years, four patterns emerge that have a major role in today's definition of the
public TV programnimg:

The rise ofthe newspresence. A nightly news presence was once only a gleam in the eye of
public TV executives. When it became a reality, it began a trend that continues to the present.
The discovery ofratings. Once public TV pmgnmimers realized that viewing was a necessary
prenirsor to membership, they increasingly relied on information and shlls programmmg-
how-tos, nature, science, exercise and history—to increase the number ofviewers at their
stations.
The decline ofculture. An increase m news and informational prograaiming as well as a more
competitive marketplace meant less time and product for cultural fare such as drama, film,
musiddance and comedy.
The revitalization ofchildren'sprogramming. After years ofsteady schedulmg, air time for
children's programming declined in the 1980s as ratings dropped. Today however, children'
prograamung has reclaimed its lost territory and gathered significantly more.

The Rise ofthe News Presence. The early 1980s saw public.TV executives seriously discussing an
inc'reased nightly news presence. They desired to be a major player in the American news arena.
Information had always been within the scope ofpublic TV pmgrannning but, up to this point,
public TV did not offer daily coverage ofcurrent events. 'Ihe goal was simple: to have an
increased mQuence in shapmg American's perceptions of the world around them.



Table1
pttp/io Television Programming, 1974-1994 'istoricalTrends — PaK I-

1974 1976 1978 1980 1982 1984 1986 1988 1990 1992 1994
341 349 349
193 198 198
176 1?8 181

272 281
156 160
156 160

6,303 6,500

9,862 10,379

System Characteristics
Number of Television Stations 238 253 291 303 305 322

Number of Broadcasters 151 152 164 169 178 186

Broadcasters in the Survey 151 152 164 169 178 169

Broadcast HoursfNumber ofPrograms
Average Annual Hours per Broadcaster 3,872 4,542 4,894 5,128 5,421 5,542 5,650 6,135 6,392

Average Annual Number of Programs
per Broadcaster 6,547 7,607 8,282 8,823 9,162 8,978 9,327 10,127 10,319

percentages. of Broadcast Hours
program Content
General
News and Public Affairs
information and Skills
Cultural
General Children's L Youth
Sesame Street
Other General

82 7 84.3
12.6 11.9
15.9 19.9
17.9 20.9
10.7 10.0
21M 17.8
4A 3.8

86.8 86.8
11.0 12M
23.6 22.8
22.1 21.9

8.7 8.9
16.1 15.5

5.3 5.5

86.6 87.9
12A 14.1
24.5 25.5
22.6 20.1
7.5 7.9

14.8 14.8
4.8 5.5

85.9 84.6 86.3 89.8
16.4 16.3 17.6 17.4
29.5 31.7 31.5 28.7
20.5 17.9 19.1 17.5

6.5 5.8 6.0 14.6
11A 11 7 11M'1.0

1.6 1X b.9 0.6

91.6

194'6.8

16.0
19.8.
94
0.6

instructional
Children 8 Youth
Adult

17.1 16.6
152 152

1.9 1.4

14.S 14.7 14.3 13.0
13.7'3.7 12.9 12A

1X 1.0 1A 0.6

14.5 15.5 13.7 11.6
8.7
2.9

8.9
5.8
3.1-

Nates:
1. 1974 and 1976 ars cahndar years. 1978 to 1994 are October through September tiscal years.
2. In 1988, 1990, 1992 and 1994 only broadcasters in the 50 US states wore surveyed.
8. In 1986, 1988. 1990, 1992 and 1994 the News and PubQc Aflahs category inchded 'Business or Consumer".
4- General ch8dron and youth category does not indude Sesame Street

since this is reponod soparatoty.
6. Atter 1974, some general audience progr~ with instructional applications wore'doubh counted if aired

during school hours when school in ssssice. Ths Ehctnc~was ono such program when a ran
on Public Tohrrision. Columns may toud to moro than 100% due to this doubh counting.



Table 1

pub/ic Television Programming, 1874-1984 'istoricalTrends — Patt II

System Characteristics
Number of Television Stations
Nulnber of Broadcasters

2
Broadcasters in the Survey

238 253
151 152
151 152

272 281
156 160
156 160

291 303
164 169
164 169

305 322 341 349 349
178 186 193 198 198
178 169 176 178 181

1974 1976 1978 1980 1982 1984 1986 1S88 1990 \ S92 1994

6,547 7,607 8,282 8,823 9,162

Broadcast Hours/Number of Programs
Average Annual Hours per Broadcaster 3,872 4,542 4,894 5,128 5,421
Average Annual Number of Programs

per Broadcaster

5,542 5,650 6,135 6,392 6,303 6,500

8,978 9,327 10,127 10,319 9,862 10,379

percentages of Broadcast Hours
Producer
Local (Broadcaster's Facilities)
Any PTV Source

4
Consortium/Co-Production
Children's TV Workshop
Independent and CTW
Independent Producer
Foreign Producer
Any Foreign Participation
International Coproduction
Commercial Producer
Commercial and Non-PTV ITV Producers
Non-PTV ITV Producer
Other

11 A 10.1
45A 48M

2.5 1.7
22.0 18.8

7.7 7.0
52M 46%

1.8 2.7
16.8 17.1

6.7 5.7 5Z
45.6 44A 37.6
2.6 3.3 3.1

15.8 16.4
29.1 )

5.9 6.1 5.3 7.9
7.8

5.8 7.6 9.1
4.T

1.9 2.8. 2.7 32

11.3 94
6.0 8.9 11.0

4.1 4.3 4.1
3.9 2.8

5.5

5.1 4.6 4A 3.5 4.0 4.6 4.4

5Z 4.6 4.1 4.6
27.1 32.0 31.0 32.8

9.8 9.7 6Z 5.8
16.1 152 14.1 12.1

19A 18.7 252 25.9
8.7 7.7 10.7 10.0

5.3 4.6 0.7 OA
4A 4.3 4.6 5.5

4.0 3.1 2.9 3Z
0.1 04 0.6 0.6

Distributor
Local Distribution Only
Public Broadcasting Service
Regional PTV Network
Other

11.3 10.0 TA 6.8 6X 5.6 4.9 6.4. 5.7 4.9 4.4
62.1 69.3 71.6 ~ 69.6 67.1 65.3 63.S 62.0 59A 62.7 63.1

9.6 6Z 5A 7.6 10.8 13.0 14.0 17.$ 23.8 23.1 23.3
17.0 14.5 15.6 16.0 15.9 16.1 174 13.8, 11.1 92 SZ

Presenter
Non-PBS Programs (No Presenter)
PBS Programs

WNET or WGBH
Single Presenter, Another Licensee
Co-Presentation of PTV Licensees
CTW
Non-PTV Presenters
Other

37.3 37-3
62.7 62.7
18.8 18.0
124 17.4
SZ 8&

14M 12.0
7.1 6.9
1.2 OZ

Notes:
1 1974 and 1976 are caiencbu yeas. 1978 to 1994 aie October thtcugh September fiscai yeats.
2. In 1988, 1990, 1992 and 1994 only broadcasteis tn the 50 US states were surveyed.
8. Producer definitions and categcnes wore changed h 1984 and then again si 1992. The figures for

those years compared to the previous years may vary simply due to the de5initionat changes.
4 In 1986 U~. Gopnxaicticn replaced 'Ccnscitiisn

piesenter information added in 1992. Provious years unavailable. The pnesenter is de8ned as the entity
that negotiates program cSstnbuticn agreements with PBS. It may or may not be the actual prcduas.
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In the Matter Of

ADJUSTMENT OF THE RATES FOR
NONCOMMERCIAL EDUCATIONAL
BROADCASTING COMPULSORY LICENSE

)
Docket No. 96-6
CARP NCBRA
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CERTIFICATE OF SERVICE

I am an associate at White 0, Case. On August 5, 1998, I caused to be served by hand or

courier express/same day delivery true copies of the Petition of the American Society of

Composers, Authors and Publishers To Modify the Report of the Arbitration Panel, Dated July

22, 1998 on the following;

NPR- Neal A. Jackson, Esq.
Denise Leary, Esq.
Gregory A. Lewis, Esq.
National Public Radio
635 Massachusetts Avenue, N.W.
Washington, D.C. 20001
PH: 202-414-2000
FAX: 202-414-3021

PBS- Gregory Ferenbach, Esq.
Karen Rindner, Esq.
Public Broadcasting Service
1320 Braddock Place
Alexandria, VA 22314-1698
PH: 703-739-5000
FAX: 703-739-5358
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COUNSEL for NPR
dk PBS-

R. Bruce Rich, Esq.
Jonathan T. Weiss
Mark J. Stein, Esq.
Tracey I. Batt, Esq.
Weil, Gotshal & Manges LLP
767 Fifth Avenue
New York, New York 10153
PH: 212-310-8000
FAX: 212-310-8007
Counsel for PBS and NPR

BMI- Marvin L. Berenson, Esq.
Joseph J. DiMona, Esq.
Broadcast Music, Inc.
320 West 57 Street
New York, New York 10019
PH: 212-830-2533
FAX: 212-397-0789

Counsel for
BMI-

Norman C. Kleinberg, Esq,
Michael E. Salzman, Esq.
Hughes Hubbard &, Reed, LLP
One Battery Park Plaza
New York, New York 10004
PH: 212-837-6000
FAX: 212-422-4726

V.S. Copyright Office- ONce of the Copyright General Counsel
Room 403
James Madison Building
Washington, DC 20540
PH: 202-707-8380
FAX: 202-707-8366

Dated: New York, New York
August 5, 1998

Samuel Mosenkis, Esq.
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